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Last month, the United States Supreme Court reversed and 
remanded the murder conviction of Curtis Flowers, an individual 
who was tried six times for the same alleged murders, based on 
evidence that the prosecutor racially discriminated against jurors in 
at least five of those trials. In addition to fairness in jury selection, 
Flowers v. Mississippi[1] raises important ethical issues about a 
lawyer’s ability to discriminate in the practice of law and what the bar should 
do about it. 
 
Background 
 
The facts of Flowers are extraordinary. In 1997, Curtis Flowers was charged 
with murdering four people in Winona, Mississippi.[2] According to the 
opinion, Winona’s population is approximately 5,000 people, 53% black and 
46% white.[3] 
 
At Flowers’ first trial, the prosecutor used preemptory strikes to challenge all 
five of the black jurors in the venire. Flowers was tried by an all-white jury, 
convicted and sentenced to death, but the Mississippi Supreme Court reversed 
his conviction on prosecutorial misconduct grounds (unrelated to jury 
selection).[4] 
 
At Flowers’ second trial, the prosecutor again used his preemptory strikes 
against all five black prospective jurors. The trial court, however, rejected one 
of those preemptory strikes, pursuant to Batson v. Kentucky,[5] a landmark 
decision that ostensibly prohibits lawyers from using preemptory strikes to 
discriminate against jurors on the basis of race. Flowers was convicted a 
second time but the Mississippi Supreme Court again reversed Flowers’ 
conviction on prosecutorial misconduct grounds.[6] 

 

Tyler 
Maulsby 



 
At Flowers’ third trial, the prosecutor used all 15 of its preemptory strikes 
against black prospective jurors, although one black juror was seated after the 
prosecutor ran out of preemptory strikes.[7] Flowers was convicted a third 
time, but the Mississippi Supreme Court again reversed, this time on Batson 
grounds. In its third reversal, the Mississippi Supreme Court held that “[t]he 
instant case presents us with as strong a prima facie case of racial 
discrimination as we have ever seen in the context of a Batson challenge.”[8] 
 
At Flowers’ fourth trial, the prosecutor exercised 11 preemptory strikes, all 
against black prospective jurors.[9] The final jury at the fourth trial consisted 
of seven white members and five black members and the jury was unable to 
reach a verdict.[10] Flowers’ fifth trial consisted of nine white jurors and three 
black jurors and similarly ended in a mistrial after the jury announced that it 
could not reach a verdict.[11] 
 
Finally, at Flowers’ sixth trial, the prosecutor used his preemptory strikes to 
remove five of the six black prospective jurors in the venire and sat one black 
prospective juror.[12] Flowers was convicted and sentenced to death.[13] The 
Mississippi Supreme Court affirmed Flowers’ conviction and rejected his 
Batson arguments. [14] 
 
The U.S. Supreme Court reversed, holding that “all of the relevant facts and 
circumstances taken together established that the trial court committed clear 
error in concluding that the State’s preemptory strike of [one of the black 
prospective jurors] was not ‘motivated in substantial part by discriminatory 
intent.’”[15] 
 
In addition to the prosecutor’s history of discrimination during jury selection 
at Flowers’ previous trials, the court also noted the “dramatically disparate 
questioning of black and white prospective jurors in the jury selection process 
for Flowers’ sixth trial.”[16] While the prosecutor asked the eleven seated 
white jurors a total of 12 questions, he asked the five black prospective jurors a 
total of 145 questions.[17] Notably, Flowers was tried by the same prosecutor 
in each trial.[18] 
 
The Ethics Issues 
 
The pervasive discrimination that occurred in Flowers has deep implications 
for our criminal justice system. But that’s not what this article is about. 
Flowers also raises serious ethical issues for lawyers, including questions 
about the bar’s role in regulating discrimination by lawyers. Despite 
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unequivocal findings by multiple courts that the same prosecutor continuously 
discriminated against black prospective jurors, that same prosecutor seems 
poised to decide whether to try Flowers a seventh time. 
 
Forty-three years after Batson, it is extraordinary that the only remedy for 
such rampant discrimination is for Flowers to obtain yet another reversal and 
then wait to see if he will be afforded due process on the seventh try. The 
ethics rules governing our profession require that we do more. 
 
Rule 8.4(g) of the American Bar Association Model Rules of Professional 
Conduct states: 
 
It is professional misconduct for a lawyer to engage in conduct that the lawyer 
knows or reasonably should know is harassment or discrimination on the 
basis of race, sex, religion, national origin, ethnicity, disability, age, sexual 
orientation, gender identity, marital status or socioeconomic status in conduct 
related to the practice of law. 
The comments to Model Rule 8.4 make clear that “[d]iscrimination and 
harassment by lawyers in violation of [Rule 8.4(g)] undermine confidence in 
the legal profession and the legal system.”[19] As relevant to juror 
discrimination, the comments state that “[a] trial judge’s finding that 
preemptory challenges were exercised on a discriminatory basis does not 
alone establish a violation of [Rule 8.4(g)].”[20] While this comment may 
protect a lawyer who commits an isolated or inadvertent violation of Batson, it 
is not meant to excuse the type of discrimination that occurred in Flowers, 
which went well beyond a single trial judge’s finding in one trial. 
 
Although the ABA did not adopt Model Rule 8.4(g) until 2016, the idea that 
lawyers, in the course of their practice, should not engage in discriminatory 
behavior is not new. Earlier versions of the model rules included commentary 
that certain forms of discrimination were prohibited if the conduct was also 
“prejudicial to the administration of justice.”[21] It is difficult to imagine a 
type of discrimination that is more prejudicial to the administration of justice 
than repeatedly denying someone the right to sit on a jury because he or she 
belongs to a certain race. The Flowers court made a similar observation.[22] 
 
Even before the ABA adopted Model Rule 8.4(g), approximately 25 states had 
already adopted their own versions of a rule prohibiting discrimination and 
harassment in the practice of law.[23] In other words, a consensus appears to 
be growing among lawyers that discrimination in the practice of law should 
not be tolerated.[24] 
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Looking Forward 
 
Despite the general opposition to discrimination in the practice of law, the 
legal profession struggles when it comes time to put words into actions. To 
that end, the ethics rules can be a helpful tool if lawyers actually want to take 
steps toward eradicating discrimination in the profession. The ethics rules are 
minimum standards of conduct for lawyers and are meant to, among other 
things, protect the public and ensure confidence in the legal profession.[25] 
 
Although Flowers will receive a new trial, that does not address the underlying 
ethics issues, nor does it do anything to promote confidence in the legal 
profession. Instead, it risks sending a message to the public that because 
Flowers’ conviction was reversed, we can just move on and hope it never 
happens again. But the history of Flowers tells us we are kidding ourselves. 
This was not the first time Flowers’ conviction was reversed on Batson 
grounds and yet juror discrimination persisted. Unless and until we are willing 
to do more as a profession to combat discrimination and use the ethics rules 
for their intended purpose, we risk history repeating itself once again. 
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