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Preface

Advertising & Marketing 2018
Fifth edition

Getting the Deal Through is delighted to publish the fifth edition of
Advertising & Marketing, which is available in print, as an e-book and
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Hong Kong and Russia.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editor,
Rick Kurnit of Frankfurt Kurnit Klein & Selz, PC, for his continued
assistance with this volume.

GETTING THE /§<
DEAL THROUGH 2

London
April 2018

www.gettingthedealthrough.com
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Frankfurt Kurnit Klein & Selz, PC

United Stat

Rick Kurnit and Hannah Taylor
Frankfurt Kurnit Klein & Selz, PC

Legislation and regulation

1 What are the principal statutes regulating advertising
generally?

Federal law

There are numerous federal laws governing advertising in the United

States, many enforced by the Federal Trade Commission (FTC). There

are general statutes prohibiting deceptive practices, as well as statutes

governing specific marketing practices. Some key examples are:

- the FTC Act, which prohibits ‘unfair or deceptive acts or practices’;
the Lanham Act, which is the federal false advertising statute; and
the Dodd-Frank Wall Street Reform and Consumer Protection Act.

The Consumer Financial Protection Bureau (CFPB) has the authority
to implement and enforce federal consumer financial law, and their
purview is ‘non-bank’ financial companies that have historically fallen
outside the domain of consumer protection agencies.

State and local law
Each state also regulates advertising, both with general consumer
protection statutes (many modelled on the FTC Act), as well as with
statutes regulating specific practices (such as the administration of
sweepstakes and contests). Some counties and municipalities also have
consumer protection laws. These laws run the spectrum from general
prohibitions on deception to specific requirements related to pricing
and other retail practices. Some examples include:
New York: the General Business Law in New York provides that
‘deceptive acts or practices in the conduct of any business, trade
or commerce or in the furnishing of any service in this state are
hereby declared unlawful’. New York law also prohibits ‘false
advertising in the conduct of any business, trade or commerce or
in the furnishing of any service’;
California: the Business and Professions Code in California pro-
vides that it is unlawful to make any statement that ‘is untrue or
misleading, and which is known, or which by the exercise of rea-
sonable care should be known, to be untrue or misleading’ (see
Williams v Gerber Products Co, 523 F3d 934 (Ninth Circuit 2008) and
Kwikset Corp v Superior Court, 51 Cal 4th 310 (2011)); and
New York City: New York City prohibits ‘any deceptive or uncon-
scionable trade practice in the sale, lease, rental or loan or in the
offering for sale, lease, rental, or loan of any consumer goods
or services, or in the collection of consumer debts’ (see NYC
Administrative Code, section 20-700). The New York Court of
Appeals has interpreted the statute to give New York City broad
authority to go after a wide range of deceptive practices (see, for
example, Polonetsky v Better Homes Depot Inc, 735 NYS 2d 479
(2001) (real estate sales and repairs) and Karlin v IVF America Inc,
690 NYS 2d 495 (1999) (medical services)).

2 Whichbodies are primarily responsible for issuing
advertising regulations and enforcing rules on advertising?
How is the issue of concurrent jurisdiction among regulators
with responsibility for advertising handled?

As noted above, numerous regulatory bodies have authority over
advertising and marketing. Among them are the following:
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the FTC is primarily responsible for enforcing the nation’s federal
consumer protection laws, including the FTC Act, which prohibits
‘unfair or deceptive acts or practices’ (see 15 USC section 45); and
state attorneys general and local district attorneys also have juris-
diction to enforce state and local consumer protection laws.

In addition, there are regulatory agencies charged with responsibility
over specific industries and their advertising and marketing practices:
the US Food and Drug Administration (FDA) is charged with
regulating prescription drug and biomedical advertising (see, for
example, 21 CFR 312.7(a));
the CFPB has authority to implement and enforce federal con-
sumer financial law for ‘non-bank’ financial companies (see, for
example, 12 USC section §491);
the Department of Transportation has jurisdiction to regulate air-
line advertising (see, for example, 49 USC section 41712);
the Securities Exchange Commission has control over the false
advertising of securities (see, for example, Securities Act of 1933
and Securities Exchange Act of 1934);
the Financial Industries Regulatory Authority (FINRA) has a vari-
ety of rules and guidelines affecting advertising by its members
(see, for example, FINRA Rule 2210); and
the Federal Alcohol Administration regulates unfair competition,
including false advertising, in connection with the interstate sale of
alcoholic beverages (see, for example, 27 USCA section 205(e), (f)).

3 What powers do the regulators have?

Remedies available for false advertising vary widely, based on the
claims that were brought, and range from equitable relief to substantial
money damages. Examples of the types of remedies that may be avail-
able to the FTC include:
- disgorgement: an order requiring the advertiser to pay the total
amount of revenues or profits by refunds to consumers;
penalties: civil penalties of up to US$16,000 per violation, in cer-
tain types of cases;
injunction: an order prohibiting the marketing method or practice;
fencing in: a ‘fencing in’ order prohibits more than the current
conduct and prohibits marketing practices or marketing a type of
product;
products: an order prohibiting advertising certain types of
products;
marketing practices: an order prohibiting engaging in certain types
of marketing practices;
trade name: an order barring the use of a deceptive trade name;
disclosures: an order requiring certain disclosures to be included in
future advertising;
direct notification: an order requiring sending notices to
consumers;
consumer education: requiring the marketer to supply or publish
information; and
corrective advertising: an order requiring the advertiser to engage
in corrective advertising:

If a deceptive advertisement has played a substantial role in creat-

ing or reinforcing in the public’s mind a false and material belief
which lives on after the false advertising ceases, there is clear and
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continuing injury to competition and to the consuming public as
consumers continue to make purchasing decisions based on the
false belief. Since this injury cannot be averted by merely requir-
ing respondent to cease disseminating the advertisement, we
may appropriately order respondent to take affirmative action
designed to terminate the otherwise continuing ill effects of the
advertisement.

(Novartis Corp v FTC, 223 F3d 783 (DC Cir 2000).)

4 What are the current major concerns of regulators?

Regulators in the United States have been particularly focused in
recent months on disclosures by influencers and other endorsers of
their connection with an advertiser. The FTC and the states have
been actively pursuing measures and cases that require marketers to
sufficiently disclose any material connection between the advertiser
and the endorser speaking on their behalf. Other areas of concern are
claims about native advertising (eg, adverts designed to mimic the look
and feel of editorial content), ‘Made in the USA’ claims, environmental
benefits, health and nutrition, the sufficiency of digital disclosures on
small screens and mobile devices, and privacy.

5 Give brief details of any issued industry codes of practice.
What are the consequences for non-compliance?

Self-regulation plays an important role in the advertising industry.
Industry groups have promulgated respected and widely followed self-
regulatory codes, and many advertising disputes are resolved through
self-regulatory dispute mechanisms. Examples of self-regulatory
groups, with advertising codes or dispute regulation programmes,
include:

the National Advertising Division (NAD) resolves

truth-in-advertising disputes (see www.asrcreviews.org/category/

nad/);

the Children’s Advertising Review Unit (CARU) resolves disputes

regarding compliance with the CARU Self-Regulatory Guidelines

for Children’s Advertising;

the Electronic Retailing Self-Regulation Program (ERSP)

resolves disputes regarding truth in advertising, primarily for

direct response advertising (see www.narcpartners.org/ersp and

www.retailing.org);

the Better Business Bureau has issued its own Code of Advertising

(see www.bbb.org/membership/codeofad.asp);

the Data and Marketing Association has issued numerous guide-

lines on marketing practices, such as the Guidelines for Ethical

Business Practice (see www.the-dma.org);

the Mobile Marketing Association has issued various guidelines for

the mobile marketing industry (see www.mmaglobal.com);

the Brand Activation Association has issued industry guidance,

including its Best Practices for Rebates (see www.ana.net/content/

show/id/brand-activation-info); and

the Word of Mouth Marketing Association, which addresses the

issues faced by buzz marketers, has issued its Word of Mouth

Marketing Code of Ethics (see www.womma.org).

Participation in cases heard by advertising review programmes admin-

istered by the Council of Better Business Bureaus (CBBB), such as the

NAD, the CARU and the ERSP, is voluntary and their recommenda-

tions are not binding. However, regulators, particularly the FTC, have

given notice that they will investigate cases referred to them by self-
regulatory agencies where the marketer has declined to participate.

Examples of remedies sought include:

- withdrawal: ceasing use of the advertising (or element of the
advertising) that has been determined false or misleading;
modifications: modifications to the advertising in the future as
specified by the regulatory group;
disclosures: adding specific information to the advertising that is
deemed necessary in order to avoid consumer confusion or decep-
tion; and
product name change: for example, removing ‘all-day’ from the
‘one-a-day all-day energy’ product name.

6 Must advertisers register or obtain a licence?
No, not in the United States.

www.gettingthedealthrough.com

7 May advertisers seek advisory opinions from the regulator?
Must certain advertising receive clearance before publication
or broadcast?

The FTC’s Rules of Practice provide that the FTC or its staff, in appro-
priate circumstances, may offer industry guidance in the form of an
advisory opinion. Advisory opinions serve a public informational and
educational function, in addition to their value to the opinion requesters.
The basic requirements for obtaining advisory opinions, the limitations
on their issuance and application, and the point at which both a request
for an advisory opinion and the advisory opinion will be placed on the
public record are described in sections 1.1 to 1.4 of the Commission’s
Rules of Practice, 16 CFR.

The major broadcast networks (such as ABC, CBS, NBC and Fox),
as well as some others, require that commercials that air on their net-
works comply with their guidelines. In order to ensure compliance, the
networks pre-clear commercials before they are accepted for broadcast.

Some industry groups provide ratings on entertainment products, to
give consumers information about the content of those products. They
include the Motion Picture Association of America (Wwww.mpaa.org),
the Entertainment Software Rating Board (www.esrb.org) and the
Recording Industry Association of America (www.riaa.com).

Many industry groups have also issued self-regulatory guide-
lines that are applicable to the marketing of specific types of products.
Examples include the Distilled Spirits Council of the United States
(DISCUS) (www.discus.org) and the American Gaming Association
(www.americangaming.org).

Private enforcement (litigation and administrative procedures)

8 What avenues are available for competitors to challenge
advertising? What are the advantages and disadvantages of the
different avenues for challenging competitors’ advertising?

The federal Lanham Act provides the main remedy (in addition to
state law claims) for competitors to address false advertising claims.
Section 43 of the Lanham Act provides, in relevant part:

Any person who, on or in connection with any goods or services, or
any container for goods, uses in commerce any word, term, name,
symbol, or device, or any combination thereof, or any false designa-
tion of origin, false or misleading description of fact, or false or mis-
leading representation of fact which ... in commercial advertising or
promotion, misrepresents the nature, characteristics, qualities, or
geographic origin of his or her or another person’s goods, services, or
commercial activities, shall be liable in a civil action by any person
who believes that he or she is or is likely to be damaged by such act.

See 15 USC section 1125(a) (1) (B).

Additionally, as noted above, many advertising disputes are
resolved through self-regulatory dispute mechanisms such as the NAD
and the CARU.

9 How may members of the public or consumer associations
challenge advertising? Who has standing to bring a civil action
or start a regulatory proceeding? On what grounds?

Private consumer actions for false advertising, including class actions,
may be brought under state laws in various state and federal courts,
as consumers in most states have standing under state false advertis-
ing statutes (see, for example, California Civil Code section 1780(a);
NY General Business Law section 350).

10 Which party bears the burden of proof?

Private plaintiffs, as well as administrative authorities, bear the burden
of proof in false advertising litigation.

11 What remedies may the courts or other adjudicators grant?

Temporary restraining orders prohibiting publication of advertising
pending a preliminary injunction hearing are possible, but they are rarely
granted. First Amendment concerns and the need for evidence of the
meaning actually communicated are grounds for waiting for a hearing.
However, where advertising makes a claim that is found to be literally
false, a court may issue a temporary order prohibiting publication pend-
ing a hearing. Within a week to 10 days of a section 43(a) action, it should
be possible to have a hearing - usually devoted to the interpretation of
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the advertising and the adequacy of the substantiation. Irreparable
injury is presumed if likelihood of success on the merits of a false adver-
tising claim is established by a direct competitor. In most cases the rul-
ing on a preliminary injunction has been dispositive. Frequently, the
parties consent to one hearing, combining the preliminary injunction
hearing with the trial. Altering the advertising that has been prelimi-
narily enjoined is usually less expensive than continuing the litigation.
Permanent injunctions are granted without proof of lost sales.

One tactic that has met with mixed results is to pull the offending
advertising and submit revised material to the court. In order to recover
damages, a plaintiff must establish actual consumer confusion or decep-
tion or establish that the defendant’s actions were intentionally decep-
tive, giving rise to a rebuttable presumption of consumer confusion. The
court may treble actual damages and award attorneys’ fees under sec-
tions 35 and 36 of the Lanham Act. A competitor’s damages may include
the profits obtained during the time that the false advertising was in use,
as well as an amount equal to the cost of the advertising campaign in
order to permit advertising to correct the misimpression. Such damages
may only be available where the advertising was published wilfully and
in bad faith.

12 How long do proceedings normally take from start to
conclusion?

A Lanham Act case instituted in a federal court may be concluded in a
matter of months, if the parties consent to merge the trial with the pre-
liminary hearing. However, the judge may reserve his or her decision
and might take several months to decide, even whether to grant a pre-
liminary hearing. Often the losing party will appeal the grant or denial
of the preliminary injunction, since this a strong indicator of the way the
judge will rule even after hearing additional evidence. The appeal can
be expedited and therefore only take a month, or may proceed normally
and take three to six months or more. A full trial can take a year or more
and be followed by an appeal. Damages are usually left for a later hear-
ing, after the rendering of the decision on liability, and are rarely pur-
sued, as once the only issue is the amount of money, settlement makes
more economic sense.

13 How much do such proceedings typically cost? Are costs and
legal fees recoverable?

A federal false advertising case moves quickly with the attendant costs
during the first few weeks culminating in the preliminary injunction
hearing mounting rapidly. Depending on the complexity of the claim
(and whether scientific evidence and experts will be necessary or
whether the claim is implied so that consumer perception studies are
necessary), the cost could range from US$100,000 to US$500,000 (if
a large US or global firm is retained). The prevailing party may recover
reasonable attorney’s fees, but only by the discretion of the judge and
only on proving that the deception was knowing and wilful.

14 What appeals are available from the decision of a court or
other adjudicating body?

A decision of a trial court is appealable as a right to a higher tribunal to
address claimed errors of law, but generally not errors of facts found by
atrial court. NAD decisions can be appealed to the National Advertising
Review Board, which composes a panel of five advertising experts to
review the ruling of the NAD staff attorneys. These panels rarely reverse
the NAD determinations about the competence of substantiation, but
will frequently reassess the determination of what is communicated by
the advertising.

Misleading advertising

15 How is editorial content differentiated from advertising?

Section § of the FTC Act prohibits ‘unfair or deceptive acts or practices’.
The FTC has held that it is potentially deceptive (or a ‘misrepresenta-
tion or omission likely to mislead the consumer acting reasonably to the
consumer’s detriment’) for an advertiser not to disclose that its content
is not pure editorial content but is instead advertising (see, for exam-
ple, www.ftc.gov/opa/2012/01/fakenews.shtm). In December 2015,
following on from its 2013 workshop ‘Blurred Lines: Advertising or
Content’, the FTC issued enforcement guidance on native advertis-
ing in the form of an Enforcement Policy Statement and a Guide for
Business. Highlights from the Guidance and Policy Statement include
the following:
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- although the FTC does not define ‘native advertising’, the Policy
Statement notes that native advertising encompasses a broad range
of advertising and promotional messages that match the design,
style and behaviour of the digital media in which it is disseminated.
The FTC says that native advertising is deceptive when it misleads
consumers as to the ‘nature or source’ of the content. In other
words, it is deceptive when consumers do not realise that an adver-
tiser is behind the content they are viewing;
the more a native advert is similar in format and topic to content on
the publisher’s site, the more likely that a disclosure will be needed
to prevent deception. Disclosures may be necessary on both the
publisher’s site and on linked pages where the content appears;

- anarticle that is not itself an advert, when promoted by a company
through a recommendation widget can become an advert by the
company. That company is in turn responsible for ensuring that the
statements in the article are truthful and substantiated;
the FTC reiterated that, like other disclosures, whether a disclosure
regarding a native advert’s commercial nature is clear and conspic-
uous will be measured by its performance: did consumers actually
notice, process and understand the disclosure? In order to be effec-
tive, according to the FTC, disclosures should appear near where
consumers are likely to look first; and
common terms like ‘promoted’ or ‘presented’ may no longer be
adequate to convey that a sponsoring advertiser was involved in the
creation of the content. Phrases that include the actual word ‘adver-
tisement’ are preferable.

The FTC has also promulgated the Guides Concerning Use of
Endorsements and Testimonials in Advertising (16 CFR section 255 et
seq). Under the Guides, advertisers could ostensibly be subject to liabil-
ity for failure to adequately communicate any material information that
the consumer of the content should have to comprehend any material
influence over its content other than the apparent author’s unbiased
choice (Id section 255.1(a); RJ Reynolds Tobacco Co v FTC, 192 F2d 535
(Seventh Circuit 1951); Cliffdale Associates, 103 FTC 110 (1984)). Also,
content deemed ‘advertising’ (as opposed to editorial content) can have
implications for clearance issues. Once the content becomes advertis-
ing, or ‘commercial speech’, it is granted less First Amendment pro-
tection (eg, for fair use in copyright) and no protection against right of
publicity claims.

16 How does your law distinguish between ‘puffery’ and
advertising claims that require support?

Claims by advertisers must be able to be substantiated, but substantia-
tion is not required for puffery (see In the matter of Pfizer Inc, 81 FTC 23
(1972)). The crucial issue is whether the advertising makes an actual,
objectively provable claim about the product that is likely to influence
consumers’ purchasing decisions or whether the claim is an obviously
exaggerated representation that ‘ordinary consumers do not take seri-
ously’ (see the FTC Deception Policy Statement appended to In the mat-
ter of Cliffdale Associates, Inc 103 FTC 110 (1984)).

17 What are the general rules regarding misleading advertising?
Must all material information be disclosed? Are disclaimers
and footnotes permissible?

Section 5 of the FTC Act prohibits ‘deceptive’ acts or practices. The FTC
defines a ‘deceptive’ act or practice as a misrepresentation or omission
that is likely to mislead the consumer acting reasonably under the cir-
cumstances to the consumer’s detriment (see the FTC Deception Policy
Statement appended to Cliffdale Associates Inc, 103 FTC 110 (1984); see
also FTC v Telebrands, 2005 WL 2395791 (2005) (FTC decision)). If a dis-
closure is required in order to prevent a claim from being misleading,
the FTC generally requires the disclosure to be ‘clear and conspicuous’.
The factors that the FTC considers when determining whether a disclo-
sure is ‘clear and conspicuous’, include the placement of the disclosure
in the advert, the proximity to the claim being modified, the prominence
of the disclosure, and how the disclosure is presented (such as, are there
other elements of the advert that distract consumers’ attention from the
disclosure and is the disclosure in language that is easy to understand?)
(see, for example, ‘. com Disclosures: How to Make Effective Disclosures
in Digital Advertising’ and FTC Deception Policy Statement ‘Qualifying
disclosures must be legible and understandable’).
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18 Must an advertiser have proof of the claims it makes in
advertising before publishing? Are there recognised standards
for the type of proof necessary to substantiate claims?

The general rule is that all express and implied claims that are made in
advertising must be truthful and not deceptive, and there must be proof
for claims before they are disseminated (see 15 USC section 45). An
advertiser must have a ‘reasonable basis’ for any claims that it makes
in its advertising (see In the matter of Pfizer Inc, 81 FTC 23, 87 (1972) and
FTC Advertising Substantiation Policy Statement). In order to deter-
mine whether an advertiser has a ‘reasonable basis’ for its claims, the
following factors are considered: the type of claim, the product, the con-
sequences of a false claim, the benefits of a truthful claim, the cost of
developing substantiation and the level of substantiation that experts in
the field would agree is reasonable.

19 Are there specific requirements for advertising claims based
on the results of surveys?

Surveys must conform to the appropriate research techniques. An expert
in research methodologies is usually required in order to be sure that the
survey is projectable both geographically and demographically over the
scope suggested in any advertising. If no limitations are expressed, the
survey must be projectable on a national basis. The population surveyed
should be unbiased. Any bias or limitation with respect to the popula-
tion should be disclosed (see Litton Industries, 92 FTC 1 (1981), aff’d,
676 F2d 364 (1982) (survey was limited to Litton-authorised dealers)).

20 What are the rules for comparisons with competitors? Is it
permissible to identify a competitor by name?

The FTC specifically encourages comparative advertising, when truth-
ful and non-deceptive, since it is a source of ‘important information to
consumers and assists them in making rational purchase decisions’ and
because it ‘encourages product improvement and innovation, and can
lead to lower prices in the marketplace’ (see 16 CFR section 14.15(c)).
But comparative advertisements must be truthful, not deceptive or
misleading, and, if an advertiser chooses to compare unlike products, it
has the obligation to clearly delineate the nature and limitations of the
comparison and disclose material differences between the products. In
a truthful comparative advertisement, an advertiser may use a com-
petitor’s name, mark, logo or likeness, but any advertising that contains
disparaging, unfair, baseless, incomplete or false comments or com-
parisons of competitors’ products, or any that makes false or mislead-
ing claims about a competitor (or its products or services) could put the
advertiser at risk of liability under the Lanham Act.

21 Do claims suggesting tests and studies prove a product’s
superiority require higher or special degrees or types of proof?

If an advertiser claims in its advertising to have specific substantiation
for its claims (eg, ‘tests prove . ..), then it must, in fact, have that sub-
stantiation (see the FTC Advertising Substantiation Policy Statement).
When dealing with health and safety claims, the FTC generally requires
a higher level of substantiation. The FTC typically requires ‘competent
and reliable scientific evidence’ (see, for example, FTC v Garvey, et al
(2000) (consent order)). The FTC has defined ‘competent and reliable
scientific evidence’ as: ‘tests, analyses, research, studies, or other evi-
dence based on the expertise of professionals in the relevant area, that
have been conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the profession
to yield accurate and reliable results’ (see, for example, id).

The FTC has indicated that ‘competent and reliable scientific evi-
dence’ consists of ‘at least two adequate and well-controlled human
clinical studies of the product, or of an essentially equivalent product,
conducted by different researchers, independently of each other’. See
FTC v Iovate Health Sciences USA Inc (2010) (consent order) (claims by
dietary supplement manufacturer that its supplements could help con-
sumers lose weight and treat or prevent colds and other illnesses); In
the matter of Nestlé Healthcare Nutrition Inc (consent order) (claims by
Nestlé that its BOOST Kid Essentials protects against cold, flu and other
illnesses by strengthening the immune system); but see Pom Wonderful
LLC v FTC, No. 13-1060 (DC Circuit 30 January 2015) (holding that
the FTC failed to justify its requirement that Pom have at least two
randomised and controlled trials as a precondition for making disease
claims).

www.gettingthedealthrough.com

22 Arethere special rules for advertising depicting or
demonstrating product performance?

If a product’s performance is shown in an advertisement, the general
rule is that the demonstration must be real, without any special effects
whatsoever. In addition, the advertiser must also be able to substantiate
that the performance shown reflects the performance that consumers
can typically expect. Demonstrations must accurately show a product’s
performance, characteristics or features. Demonstrations must show
the performance that consumers can typically expect to achieve. It is
generally deceptive to use an undisclosed mock-up of product perfor-
mance. Special effects should not generally be used to demonstrate (or
misrepresent) product performance. Even if a demonstration is accu-
rate, advertisers are still responsible for implied claims that may be
communicated. Not all depictions of product performance are ‘demon-
strations’, however. If the depiction is not understood to communicate
product performance or specific product attributes, it may not be neces-
sary for the depiction to be real. A dramatisation may be permissible,
when the fact of the dramatisation is disclosed, so long as the dramatisa-
tion accurately reflects product performance.

23 Are there special rules for endorsements or testimonials by
third parties, including statements of opinions, belief, or
experience?

The FTC Guides Concerning the Use of Endorsements and Testimonials
in Advertising set forth the FTC’s views on the use of consumer, celeb-
rity, expert and organisational endorsements in advertising (see 16 CFR
section 255.5). Endorsements must be truthful, non-deceptive and be
substantiated by the advertiser. Any connection between the endorser
and the advertiser that might materially affect the weight or credibil-
ity of the endorsement (in other words, a relationship not reasonably
expected by the audience) should be disclosed (see 16 CFR section

255.5)-

24 Arethere special rules for advertising guarantees?

A guarantee serves to reinforce the advertiser’s promise of performance
and will often be treated as a factual claim that must be substantiated.
It is not sufficient that the advertiser will in fact refund the purchase
price if the product does not perform as advertised. The advertiser must
have a reasonable basis for believing that the product will perform as
advertised. In addition, certain products are subject to rules requir-
ing that the terms of their warranty must be available before purchase
(see FTC Pre-Sale Availability Rule, 16 CFR section 702). Any adver-
tising of such goods that references their warranty must disclose that
the warranty document is available for examination prior to purchase
(FTC Guidelines for Advertising Warranties, 16 CFR section 239). A
‘money-back guarantee’ is deemed to be unconditional unless the terms
and conditions are clearly communicated. Thus, if the consumer must
return the unused portion, or send in the proof of purchase, this must be
disclosed (16 CFR section 239.3). A ‘lifetime guarantee’ is presumably
the life of the original purchaser unless it is clarified in the advertising,
for example, ‘for as long as you own your car’ or ‘for as long as your car
runs’ (16 CFR section 239.4).

25 Arethere special rules for claims about a product’s impact on
the environment?

The FTC Guides for the Use of Environmental Marketing Claims (the
Green Guides) set forth general standards for promoting the environ-
mental benefits of products in advertising (see 16 CFR part 260).

26 Are there special rules for describing something as free and for
pricing or savings claims?

‘Free’ suggests a special offer giving the consumer the free item at no
cost over the cost previously established or actually planned (in the case
of an introductory offer) (see FTC Guidelines on the Use of ‘Free’, 16
CFR section 251 and FTC v Mary Carter Paint Co, 382 US 46 (1965)). Any
conditions or limitations on the free offer must be clearly and conspicu-
ously disclosed. Local regulations may specify type size and placement
(see, for example, New York City Consumer Protection Regulation 2,
requiring a type size at least half the size of the word ‘free’).
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27 Arethere special rules for claiming a product is new or
improved?

An FTC advisory opinion suggests that ‘new’, ‘introducing’ and similar
terms should be used only where the product has been generally avail-
able in the particular market where the advertising appears for less than
six months (see http://rms3647.typepad.com/files/advisory-opinion.
pdf). Under the rules governing the identification of textiles, fabric can-
not be advertised as ‘new’ if it has been reclaimed or respun. The rules
governing advertising claims for tyres prohibit the use of the word ‘new’
to describe retreads. However, when no specific regulation applies, each
case must be considered within the context of the advert. At least one
FTC advisory opinion has suggested a six-month limit on the use of the
word when advertising the introduction of a ‘new’ product not previ-
ously on the market.

The old FTC guidance says that a product may be described as
‘new’ if it ‘has been changed in a functionally significant and substantial
respect’. A product may not be called ‘new’ when only the packaging has
been altered or some other change is made that is functionally insignifi-
cant or insubstantial. In a staff advisory opinion in response to a Sony
Electronics Inc proposal, the FTC has also suggested that the term ‘new’
may be used to describe returned consumer electronics products when
it can reasonably be determined that the products were never used.

Prohibited and controlled advertising

28 What products and services may not be advertised?

Any legal product may be advertised. Disclosures, for example, tobacco
product warnings, may be required. Restrictions apply to targeting cer-
tain product advertising to minors, and advertising directed at children
may require special disclosures.

29 Are certain advertising methods prohibited?

In 1974, the Federal Communications Commission (FCC) issued a pub-
lic notice defining subliminal advertising as: ‘any technique whereby
an attempt is made to convey information to the viewer by transmit-
ting messages below the threshold level of normal awareness’ (see
Public Notice Concerning the Broadcast of Information By Means of
‘Subliminal Perception’ Techniques, 44 FCC 2d 1016, 1017 (1974)). The
same policy statement provides:

We believe that use of subliminal perception [technique] is inconsist-
ent with the obligations of a licensee, and we take this occasion to
make clear that broadcasts employing such techniques are contrary
to the public interest. Whether effective or not, such broadcasts
clearly are intended to be deceptive. (Id.)

Contemporary thinking is that subliminal advertising is ineffective and,
if used, a form of deceptive advertising. In the current version of the
FTC's ‘Advertising FAQ’s: A Guide for Small Business’ (http://business.
ftc.gov/documents/bus3s-advertising-fags-guide-small-business), the
FTC states that ‘it would be deceptive for marketers to embed ads with
so-called subliminal messages that could affect consumer behavior.
However, most consumer behavior experts have concluded that such
methods aren’t effective.’

The Federal CAN-SPAM Act of 2003, 1§ SSC section 7701, pre-
empts state law and regulates unsolicited commercial email, which
refers to any electronic mail message with the principal purpose of
promoting the sale of goods or services, that is sent to a consumer with
whom the sender does not have an existing business or personal rela-
tionship and that is sent without the consumer’s consent or prior request
(see 15 USC section 7702(2)(a)). The Act requires any commercial email
to include:

a working opt-out procedure;

notice of the recipient’s right to opt out;

the sender’s physical address;

accurate header information and subject lines;

labelling the message an advertisement (but not necessarily ‘ADV’

in the subject line); and

warning labels on sexually explicit material.

In addition, the Act prohibits opening multiple email accounts using
false information, using open relays to transmit unsolicited commercial
email, falsifying header information, using deceptive subject lines and
harvesting email addresses.
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30 What are the rules for advertising as regards minors and their
protection?

There have been numerous efforts, led primarily by the CARU, to pro-
tect children from inappropriate marketing messages and purchase
solicitations. One of the CARU’s most significant efforts is its Self-
Regulatory Guidelines for Children’s Advertising, which, although lack-
ing the direct force of law, are - like the FTC'’s Fair Information Practice
Principles - extremely influential and useful to advertisers, as well as
e-commerce companies. Advertising for adult products should not be
directed at minors. Advertising directed at minors may require addi-
tional disclosures, for example, separation from the content on broad-
cast advertising, and hosts of children’s programmes may not advertise
products on the programmes.

31 Arethere special rules for advertising credit or financial
products?

Federal Reserve Board regulations govern advertising of financing
terms. Truth in Lending Act disclosure under Regulation Z requires
disclosure of certain terms, including the annual percentage rate of
interest when any related representation is made (see 15 USC section
1601 and 12 CFR section 226). Consumer Leasing Act disclosures under
Regulation M require disclosure of the following terms whenever any
details of the lease terms are included in the advertising:

(i) thelease;

(ii) the total amount to be paid up front, including security deposit;

(iii) the schedule of payments and total;

(iv) whether there is an option to purchase; and

(v) the liability at end.

(See 15 USC section 1667 and 12 CFR section 213.) Regulations permit
advertising on radio and television to include (i), (ii) and (iii) with the
remaining disclosures on an 800-telephone number or in a print advert.
The FTC has aggressively enforced these regulations in leasing adver-
tising (see Grey Advertising, CCH Trade Rep, paragraph 24, 373).

Further, under the Dodd-Frank Wall Street Reform and Consumer
Protection Act, the CFPB has the authority to implement and enforce
federal consumer financial law, and their purview is ‘non-bank’ financial
companies that have historically fallen outside the domain of consumer
protection agencies.

32 Arethere special rules for claims made about therapeutic
goods and services?

The FDA regulates advertising for drugs - essentially any claims that
a product affects the body or disease. Such advertising must present a
fair balance between claimed benefits and disclosure of risks and side
effects. All advertisements must be submitted to the FDA at the time
of the initial dissemination (preclearance is the usual practice). Print
advertising must include the ‘brief summary’ describing each spe-
cific side effect and contraindication in the FDA-approved labelling.
Broadcast advertising must include a thorough description of the major
risks in either the audio or in video and provide an effective means for
consumers to obtain the approved labelling (see Guidance for Industry:
Consumer-Direct Broadcast Advertisements). Off-label use (use of
drugs other than as approved by the FDA) may not be advertised.
Comparative claims must be supported by two well-controlled clinical
studies.

33 Arethere special rules for claims about foodstuffs regarding
health and nutrition, and weight control?

Under the Nutrition Labeling and Education Act of 1990, the FDA was
required to develop definitions for food labelling of terms such as ‘free’,
‘low’, ‘light’, ‘lite’, ‘reduced’, ‘less’ and ‘high’. The regulations for labels
became effective in May 1994. The FTC opposed legislation to require
food advertising containing nutrient content claims or health claims to
conform to the FDA regulations as overly restrictive of advertising. In
May 1994, the FTC issued an Enforcement Policy Statement on Food
Advertising (59 Fed Reg 28,388). It gives great weight to the FDA defi-
nitions. Thus, advertising contrary to the labelling regulations is likely
to be investigated by the FTC. The FDA defines a health claim as ‘any
claim that characterises the relationship of any nutrient to a disease
or health-related condition’ (21 CFR section 101.14(a)(1)). The health
claims recognised by the FDA include calcium for osteoporosis, sodium
and hypertension, fat and cholesterol in coronary disease, dietary fat
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and cancer, fibre found in fruits, vegetables and grains for cancer and
heart disease, antioxidants found in fruits and vegetables for cancer and
soluble fibre for heart disease.

Nutrient content claims characterised as ‘absolute’ (low, high, lean,
etc), must be described in terms of the amount of the nutrient in one
serving of a food, and claims characterised as ‘relative’ (less, reduced,
more, etc), must be described in terms of the same nutrient in another
product. Some of the most important definitions of ‘low’ are the follow-
ing limits in the larger of a serving or 50g: ‘low cholesterol’ - no more
than 20g; ‘low sodium’ - no more than 140mg; and ‘low calorie’ - no
more than 40 calories. For ‘reduced’ or ‘less’, the regulations for ‘calo-
ries’, ‘total fat’, ‘saturated fat’, ‘cholesterol’, ‘sodium’ and ‘sugars’ require
at least 25 per cent less per serving compared to an appropriate refer-
ence food. ‘Healthy’ cannot be used for any food high in fat or saturated
fat. The FDA has also aggressively pursued labelling issues such as the
use of ‘fresh’ as part of the name of orange juice that was processed and
made from concentrate.

Under a memorandum of understanding between the FTC and
FDA (36 Fed Reg 18,538 (1971)), the FTC has primary responsibility over
food advertising. The FTC has been particularly active on health claims
- see the following:

Tropicana Prods Inc, File No. 0422-3154 (claiming cholesterol-

reduction benefit);

Conopco Inc (claiming that consumers can get ‘Heart Smart’ based

onlow saturated fat in Promise Margarine, but high total fat required

- promise to include, in future advertising, total fat information);

England’s Best Inc, File No. 9320-3000 (serum cholesterol - correc-

tive advertising ordered);

Stouffer Foods, Dkt No. 9250 (low sodium - but order expanded by

the FTC to cover ‘any other nutrient or ingredient’);

« Bertolli Olive Oil, File No. 902-3135 (health benefits of olive oil); and

Campbell Soup Co, Dkt No. 9223 (sodium content).

The FTC’s order against Kraft for misrepresenting the amount of
calcium in its American cheese slices was based on literally true adver-
tising of the calcium in the milk used in making the product, because
some is lost during processing (Kraft Inc v FTC, 970 F2d 311 (Seventh
Circuit1992)). The FTC has also been particularly active in policing mis-
leading low-fat claims (see Hadgen-Dazs Co, File No. 942-3028).

The FTC has also shown great interest in weight-loss products
and products touted as dietary supplements. See FTC v Pacific Herbal
Sciences Inc (CD Cal 18 October 2005). Its consent orders require adver-
tising to disclose:

average percentage weight loss maintained;

period of time maintained; and

that ‘for many dieters, weight loss is temporary’.

FTC policies and concerns are summarised in ‘A Guide for the Dietary
Supplement Industry’ - see the following examples:
« FTCv Enforma Natural Products Inc, No. 04376]JSL (CD Cal 26 April
2000) (US$10 million consumer redress);
FTC v Window Rock Enterprises Inc (CD Cal 21 September 2005)
(US$4.5 million);
FTC v SlimAmerica Inc, No. 97-6072 (SD Fla 1999) (US$8.3 million
consumer redress); and
FTC v Airborne Health Inc (CD Cal 13 August 2008) (US$30 million
consumer redress in conjunction with private class action lawsuit
Wilson v Airborne Inc 2008 WL 3854963 (CD Cal 2008)).

34 What are the rules for advertising alcoholic beverages?

Broadcasters have long voluntarily refused to air hard liquor adverts or
even props or references in commercials for other products. NBC, in
December 2001, proposed accepting them for airing after 9pm in con-
nection with programming with an 85 per cent adult audience. Actors
in the commercials would have to be over 30 years of age. Public objec-
tions forced NBC to abandon this experiment. Beverages with less than
24 per cent alcohol by volume may be advertised, but are subject to
special review in terms of safety, over consumption, mood alteration,
maturity or connection to athletic or other prowess. Models should be
25 years old and appear to be at least 21, and advertising should not be
targeted at underage drinkers (see Becks NA, 127 FTC 379 (1999) (con-
sent order) (young people holding beers on a sailboat at sea); and Allied
Domecq, 127 FTC 368 (1999) (consent order) (5.9 per cent alcohol by vol-
ume misleadingly claimed to be a ‘low alcohol’ beverage, since the alco-
hol content is much higher than numerous other alcoholic beverages)).
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In March 2011, the FTC announced that it planned to conduct a new
study of the self-regulatory efforts of the alcoholic beverage industry
(see www.ftc.gov/opa/2011/03/alcohol.shtm). The study would serve
as the foundation for the FTC'’s fourth major report on the efficacy of
voluntary industry guidelines designed to reduce alcoholic beverage
advertising and marketing to an underage audience. The FTC plans to
explore alcoholic beverage company compliance with the following:

‘voluntary advertising placement provisions, sales, and marketing

expenditures’;

‘the status of third-party review of complaints regarding compli-

ance with voluntary advertising codes’; and

‘industry data-collection practices’.

Additionally, DISCUS issued self-regulatory guidelines governing
online marketing practices. The guidelines, which became effective
on 30 September 2011, apply to marketing on social media sites and
other digital communications platforms, including websites, blogs and
mobile communications and applications. Key requirements of the new
DISCUS guidelines include:

‘age-gating’ on websites before any direct communication between

advertisers and consumers;

regular monitoring and moderating of websites that include user-

generated content, and removal of inappropriate content;

instructions that content should only be forwarded to those who are

of legal purchase age, where online content is intended to be for-

warded by users;

clear identification of online communications as advertising;

social responsibility statements in all communications, where prac-

ticable; and

standards for privacy policies.

The guidelines are intended to supplement, and be read in conjunction
with, the DISCUS Code of Responsible Advertising Practices.

35 What are the rules for advertising tobacco products?

Since 1971, broadcast advertising of cigarettes and little cigars has been
banned by federal law. Broadcast advertising of smokeless tobacco was
banned in 1986. Surgeon General’s warnings are required in all print
advertising. Tar and nicotine values measured in accordance with the
FTC-approved test methodology are included in advertising based on a
voluntary agreement with the FTC. The FDA lacks jurisdiction to regu-
late tobacco advertising (FDA v B&*W Tobacco Corp, 529 US 120 (2000)).
The multi-state settlement of tobacco litigations includes substantial
limitations on permissible advertising (see www.columbia.edu/itc/hs/
pubhealth/p9740/readings/master_settlement.pdf), including restric-
tions on the following:

cartoon characters;

outdoor, store window or stadium billboards;

transit advertising;

advertising seen by children;

product placements;

merchandise and sponsorships; and

point-of-sale displays.

36 Arethere special rules for advertising gambling?

Prohibitions on depicting gambling in broadcast adverts for casinos,
at least in states with lotteries, violate First Amendment rights (see
Greater New Orleans Broadcasting Association v US and US v Edge Bag
Co). However, national networks do not permit them, except state
lotteries. Advertising for online gambling sites is not protected by
the First Amendment (see Casino City Inc v US Doj). The DoJ asserts
that offshore gambling by customers in the United States violates sec-
tions 1084 (the Wire Act), 1952 (the Travel Act) and 12955 (the Illegal
Gambling Business Act) of the US Code (Letter from John G Malcolm
to National Association of Broadcasters, 11 June 2003). On 7 April 2005,
the World Trade Organization ruled that the United States may restrict
internet gambling (United States - Measures Affecting the Cross-Border
Supply of Gambling and Betting Services, WI/DS 285/AB/R). A num-
ber of states’ attorneys general have also taken the position that online
gambling from within the state violates state gambling laws. The state
of Washington passed its Internet Gambling Act, SB 6613, effective from
7 June 2006, making it a Class C felony. Creating or publishing advertis-
ing may be viewed as aiding and abetting (see 18 USC section 2).
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37 What are the rules for advertising lotteries?

According to the Federal Communications Commission, a lottery is ‘any
game, contest or promotion that combines the elements of prize, chance
and consideration’. Federal law generally prohibits the broadcast of any
advertisement or information concerning a lottery. Advertisements or
information about the following activities, however, are permitted:
lotteries conducted by a state acting under the authority of state
law, where the advertisement or information is broadcast by a radio
or television station licensed to a location in that state or in any
other state that conducts such a lottery;
gambling conducted by an Indian tribe pursuant to the Indian
Gaming Regulatory Act; or
lotteries that are authorised or not otherwise prohibited by the state
in which they are conducted, are conducted by a not-for-profit or
governmental organisation or are conducted as a promotional
activity by a commercial organisation and are clearly occasional
and ancillary to the primary business of that organisation.

Casino gambling is a form of lottery because it has the elements
of prize, chance and consideration. The FCC has determined that
it is permissible to broadcast truthful advertisements for lawful
casino gambling, regardless of whether the state in which the broad-
caster is licensed permits casino gambling (www.fcc.gov/guides/
broadcasting-contests-lotteries-and-solicitation-funds).

38 What are the requirements for advertising and offering
promotional contests?

The terms ‘contests’ and ‘sweepstakes’ are often used interchangeably,
but contests are usually promotions that have some element of skill to
them. In skill contests, chance does not play a dominant role in deter-
mining the outcome. Examples include essay, cooking, and art and pho-
tography contests. Most states permit requiring a fee in a skill contest,
although some require certain disclosures if a fee is required. Sponsors
of skill contests should make sure skill determines the outcome; a tie-
breaker should not be determined by chance. It is very important to set
out the criteria for winning the skill contest and judging (by qualified
judges) must be based on the criteria. The sponsor does not need to
award a prize if no one satisfies the contest requirements (for example,
getting a hole-in-one). The sponsor must be careful about what is said
in advertising to avoid a deception issue. The following are not skill
contests: answering multiple choice questions, guessing the number of
beans in a jar and determining winners in upcoming sports events. See
Terri] Seligman, ‘Marketing Through Online Contests and Promotions’,
754 PLI/ Pat 429, 438 (July 2003).

There are numerous state laws governing the administration and
advertising of chance sweepstakes and skill contests in the United
States. All states permit sweepstakes in connection with promotions of
other products or services, provided that no consideration is required.
For example, ‘no purchase necessary’ and an explanation of the ‘alter-
nate means of entry’ must be prominently disclosed. In order to avoid
creating an illegal lottery, one of the following must be eliminated: the
award of a prize, determined on the basis of chance, where considera-
tion is paid to participate. ‘Prize’ includes anything of tangible value.
The rules of the sweepstakes are the terms of an offer resulting in a con-
tract and are subject to varying state law requirements.

39 Arethere any restrictions on indirect marketing, such
as commercial sponsorship of programmes and product
placement?

The Lanham Act provides a cause of action where communication ‘is
likely to cause confusion . . . as to the affiliation, connection, or asso-
ciation of [the advertiser] with another [person, firm or organisation],
or as to the origin, sponsorship, or approval of [the advertiser’s] goods,
services, or commercial activities by [the other person, firm or organisa-
tion]’ (15 USCA section 1125(a)(1)(A)). It is not necessary to prove that
consumers believe a party has endorsed the advertised product, only
that consumers think the party has authorised the advertising or promo-
tion. Disclaimers are a favoured way of alleviating consumer confusion
as to source or sponsorship.

The Communications Act of 1934 and FCC Rules require that when
consideration has been received or promised to a broadcast licensee or
cable operator for the airing of material, including product placements,
the licensee or cable operator must inform the audience, at the time the
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programme material is aired, both that such matter is sponsored, paid
for, or furnished, either in whole or in part, and by whom or on whose
behalf such consideration was supplied.

Further, the FTC has said that disclosures may be needed when
objective product claims are being made if consumers will be confused
about whether those claims are being made by the advertiser or an
independent third party. The reason for this is that consumers may give
more weight to claims if they think that the claims are being made by
someone other than the advertiser. The FTC said, however, that it does
not believe that advertisers are generally using product placements
to make objective claims about their products. Therefore, the FTC
believes that it is not generally deceptive to fail to disclose when some-
thing is a product placement. The FTC has cautioned that it can still take
action against an advertiser if a product placement is used to make a
false claim (www.ftc.gov/system/files/documents/advisory opinions/
letter-commercial-alert-applying-commission-policy-determine-case-
case-basis-whether-particular/oso210productplacemen.pdf).

40 Briefly give details of any other notable special advertising
regimes.

First Amendment protection for even commercial speech prohibits gov-
ernment regulation of truthful speech. Consequently, unless speech
rises to the level of conduct, such as inciting violence or physical action
(eg, crying ‘fire’ in a crowded theatre), there can be no government regu-
lation. Political campaign advertising is not subject to regulation as to
truth, and does not have to be substantiated.

Social media

41 Arethere any rules particular to your jurisdiction pertaining to
the use of social media for advertising?

Although sites like Facebook, Twitter, Instagram, Pinterest, SnapChat
and YouTube have transformed traditional notions of advertising,
as the law in this area develops, it is becoming increasingly clear that
legal principles governing ‘traditional’ advertising often apply equally
to advertising via social media. Advertising through social media can
implicate many areas of law, including copyright, trademark, right of
publicity, defamation, unfair competition, union issues, idea misap-
propriation, obscenity and indecency, hate speech, other tort liability,
criminal law and privacy. Advertising involving user-generated content,
which has become quite common on social media, can also pose special
liability risks for advertisers. Social media advertising is also subject to
the terms and conditions of the host platform’s own terms of use.

42 Have there been notable instances of advertisers being
criticised for their use of social media?

The FTC has reviewed numerous social media advertising cases in

recent years.
The following are select examples of recent social media advertising

cases:
CSGO Lotto: in September 2017, the FTC settled its first-ever com-
plaint against individual social media influencers. The complaint
was against two social media influencers who co-owned CSGO
Lotto, an online service enabling customers to gamble using cus-
tom ‘skins’ from the online, multi-player game Counter-Strike as
virtual currency. The settlement relates to charges that the influ-
encers, Trevor ‘TmarTn’ Martin and Thomas ‘Syndicate’ Cassell,
deceptively endorsed CSGO Lotto without disclosing their owner-
ship interests in the company and paid other influencers to promote
CSGO Lotto on social media without requiring any sponsorship
disclosures. The order settling the FTC's charges prohibits Martin
and Cassell from misrepresenting that any endorser is an independ-
ent user or ordinary consumer and requires clear and conspicuous
disclosures of any unexpected material connections with endorsers
(FTC v CSGO Lotto, Trevor Martin, and Thomas Cassell, Decision
and Order, No. 162 3184 (29 November 2017));
Letters to Influencers: in April 2017, the FTC sent over 90 letters
to prominent social media influencers advising them to clearly
and conspicuously disclose their relationships to brands when
promoting or endorsing products through social media. Later in
September, the FTC followed up on these letters by issuing sterner
warning letters to a group of 21 of the social media influencers previ-
ously contacted. The warning letters explained why specific social
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media posts may not comply with the guides and included requests

that the recipients respond to the FTC. The letters included specific

concerns about various influencer practices including:
consumers viewing Instagram posts on mobile devices typically
see only the first three lines of a longer post unless they click
‘more,” which many may not do. When making endorsements
on Instagram, influencers should disclose any material connec-
tion above the ‘more’ button;
a disclosure among multiple tags, hashtags or links is unlikely
to be conspicuous as readers may just skip over them, especially
when they appear at the end of a long post. Influencers should
either put the material connection disclosure at the beginning
of the post, or avoid multiple tags, hashtags or links if the mate-
rial connection disclosure is placed at the end of the post; and
a disclosure like ‘#sp’, ‘Thanks [Brand]’, or ‘#partner’ in an
Instagram post is not sufficiently clear. The influencer should
use ‘#ad’ or ‘#sponsored’, or craft an alternative disclosure that
makes the material connection sufficiently clear;

+ Lord & Taylor:in 2016, the FTC alleged that Lord & Taylor deceived
consumers by paying for native advertisements, including an article
published online by the fashion magazine Nylon, a Nylon Instagram
post, and other incentivised social media posts by fashion influenc-
ers, without disclosing that the posts were actually paid promotions
for the company’s 2015 Design Lab collection. Among other charges,
the FTC alleged that Lord & Taylor gave the influencers a free pais-
ley dress and paid them between US$1,000 and US$4,000 each
to post a photo of themselves wearing it on Instagram or another
social media site. Lord & Taylor pre-approved each proposed post,
and the influencers were obliged by contract to tag ‘@lordandtay-
lor’ as part of the posts and to use the hashtag ‘#DesignLab’ in the
caption of the photos. According to the FTC, Lord & Taylor failed to
require the influencers to disclose that they received the dresses for
free or were paid by Lord & Taylor for their posts (consent order);

« Warner Brothers: in 2016, the FTC settled its lawsuit against Warner
Bros Home Entertainment Inc, which included allegations that
Warner Bros falsely represented that positive gameplay videos
of its game Shadow of Mordor posted by YouTube influencers
reflected the independent opinions of impartial gamers and failed
to adequately disclose the influencers’ material connection to the
company. In exchange for posting pre-approved videos designed
to promote Warner Bros’ game, the YouTube influencers received
free access to the game and up to thousands of dollars in cash. The
influencers were instructed to promote the game in a positive way
and to place sponsorship information in the description box below
the video, where it was not immediately visible. In many cases, the
influencers did not disclose that Warner Bros had paid them to pro-
mote the game. The videos generated more than 5.5 million views
on YouTube. The final order requires Warner Bros to clearly disclose
material connections to influencers or endorsers. It also specifies
the measures Warner Bros must take to educate and monitor what
influencers do on the company’s behalf, including, under certain
circumstances, withholding payment or terminating influencers or
ad agencies that do not comply with requirements (In the matter of
Warner Bros Home Entertainment Inc (2016) (decision and order));

+ Machinima: Machinima, the operator of a popular YouTube net-
work, settled FTC allegations that it paid influential gaming blog-
gersto create videos touting the new Xbox One without requirement
for them to disclose that they were paid for their favourable reviews.
The FTC also alleged that Machinima later recruited and paid more
people to upload positive video reviews without requiring a disclo-
sure (FTC v Machinima (2015) (consent order));

AmeriFreight: AmeriFreight, an automobile shipment broker, set-
tled FTC allegations that it promoted customer website reviews
without disclosing that the authors of such reviews were paid by the
company (FTC v AmeriFreight (2015) (consent order));

Deutsch LA: ad agency Deutsch LA settled FTC allegations that
agency employees promoted its client Sony’s products on Twitter
without disclosing that they were agency employees (FTC v Sony
and Deutsch LA (2014) (consent order));

« Inthe matter of ADT LLC, File No. 122 3121 (24 June 2014) (consent
order): FTC charges alleged violations by ADT of section § of the
FTC Act in connection with the company paying US$300,000 (giv-
ing US$4,000 worth of security products) to spokespeople hired
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to review, demonstrate and plug ADT’s Pulse Home Monitoring
System on high-profile TV and radio shows, and across the inter-
net in articles and blog posts, without disclosing that they were
paid to do so. The FTC’s investigation also extended to Pitch Public
Relations, LLC (the public relations firm), Village Green Network
(the advertising network that published the blog posts), News
Broadcast Network (the booking agency), and even one of the
experts herself, Alison Rhodes-Jacobsen, when the FTC had not
previously publicly addressed the obligations of an intermediary
(ie, a party facilitating payments from a marketer to an endorser)
for the failure of endorsers to disclose material connections with
marketers;

«  Cole Haan Inc, FTC File No. 142-3041 (20 March 2014) (closing
letter): FTC investigation of Cole Haan’s alleged violation of the
endorsement guides in connection to Cole Haan’s ‘Wandering Sole
Pinterest Contest’, which instructed entrants to create Pinterest
boards with images of Cole Haan shoes and pictures of their
‘favorite places to wander’ for a chance to win a US$1,000 shop-
ping spree, but did not instruct contestants to label their pins and
Pinterest boards to make clear they were pinning Cole Haan prod-
ucts in exchange for a contest entry;

« HP Inkology, FTC File No. 122-3087, (27 September 2012) (closing
letter): FTC investigation into HP and its public relations firm for
providing gifts to bloggers in exchange for posting content about HP
Inkology, without adequately disclosing the material connection;
In the matter of Hyundai Motor America, FTC File No. 112-3110
(16 November 2011) (closing letter): FTC investigation of Hyundai
where bloggers were given gift certificates as an incentive to com-
ment on or post links to the advertisements and were explicitly told
not to disclose this information; and

« FTC v Reverb Communications Inc (August 2010) (proposed con-
sent order): marketing and PR agency Reverb, hired by video game
developers, settled charges that its employees posed as consumers
and posted game reviews online without disclosing their affiliation
with Reverb.

In2008, the NAD reviewed a video clip disseminated by Cardo Systems,
a manufacturer of wireless Bluetooth technology, as part of a viral mar-
keting campaign on YouTube. The video depicted individuals using
their mobile phones to pop popcorn kernels in close proximity. The NAD
requested that the advertiser address concerns that the video clip com-
municated that mobile phones emit heat and radiation at a level that
allows popcorn kernels to pop. Cardo argued that the video was made to
create a ‘buzz’ and to depict something absurd. Cardo also questioned
whether the popcorn video was ‘national advertising’ as the term is
defined and used in the NAD’s Policies and Procedures. The NAD found
that video clips placed by advertisers on video-sharing websites such as
YouTube, when controlled or disseminated by the advertiser, may be
considered national advertising, and that the absence of any mention of
a company or product name does not remove a marketing or advertising
message from the NAD’s jurisdiction or absolve an advertiser from the
obligation to possess adequate substantiation for any objectively prov-
able claims that are communicated to consumers (Cardo Systems, NAD
case No. 4934 (14 November 2008)).

The NAD reviewed Nutrisystem Inc’s ‘Real Consumers. Real
Success’ Pinterest board, featuring photos of ‘real’ Nutrisystem
customers with weight-loss success stories. The customer’s name,
weight loss and a link to the Nutrisystem website appeared below
each photo. The NAD determined that such ‘pins’ showcased atypical
results and thus required clear and conspicuous disclosures noting
typical results consumers could expect to achieve (Nutrisystem Inc,
NAD case No. 5479 (29 June 2012)).

The NAD reviewed advertising claims made by Coastal Contacts in
a Facebook promotion offering ‘free’ products to consumers who ‘liked’
its Facebook page. It was the first time the NAD addressed ‘like-gating’
promotions, which require consumers to ‘like’ a company’s Facebook
page in order to gain access to sweepstakes, a coupon code or savings
noted in an advertisement. The NAD determined that material terms
of an offer should be disclosed before a consumer is required to ‘like’ a
page (1-800 Contacts, NAD case No. §387 (25 October 2011)).

In the 2016 BodyArmor case, the NAD looked at the brand’s links on
its social media pages to consumer blogs with unsubstantiated claims,
such as that BodyArmor is all natural and that Gatorade was junk. The

89

© Law Business Research 2018



UNITED STATES

Frankfurt Kurnit Klein & Selz, PC

NAD made clear that when an advertiser reports or links to third-party
content on its own social media pages, it is responsible for the truth-
fulness and accuracy of that content (BA Sports Nutrition (Body Armor
SuperDrink), NAD case No. 6026 (November 2016)).

The NAD also brought two actions in connection with advertising
for FitTea: one against the advertiser, FitTea, itself, and one against its
endorser, Kourtney Kardashian. In the action against FitTea, the NAD
was concerned about the re-publication of Instagram posts on its web-
site by the advertiser’s paid endorsers because they did not include a
disclosure of the material connection. FitTea agreed to include ‘#Ad’.
The NAD was also concerned about the use of consumers’ product
reviews on its website, although the reviews were collected appropri-
ately, with no incentive, and were not edited before their publication on
the advertiser site. The NAD was thus concerned that their placement
next to paid product endorsements could confuse consumers. The NAD
determined that it is important for consumers to distinguish between
independent reviews and testimonials. It also reiterated its position that
the use of product reviews on an advertiser’s website is not misleading
if the advertiser can show that it collects them in a systematic way, posts
them all and collects them from a representative sample of consumers
who purchase the product. As to the Kardashians themselves, the NAD
was concerned that they were not disclosing the fact that they were
being paid to endorse the product (Fit Products (FitTea), NAD case No.
6042 (December 2016); Kardashian, Kourtney, et al (FitTea), NAD case
No. 6046 (January 2017)).

43 Are there regulations governing privacy concerns when using
social media?

Use of social media for advertising purposes could implicate numerous
privacy laws and regulations. For example, California requires commer-
cial website operators that collect personally identifiable information
from consumers residing in California to conspicuously post privacy
policies indicating what use, if any, will be made of users’ information
and how the operators respond to web browser ‘do not track’ signals
(California Business and Professions Code, section 22575). This obli-
gation is technology-neutral and applies to collection through mobile
apps, Internet of Things devices, and brand-operated social media
pages, including chatbots such as Facebook Messenger. The FTC has
held in numerous instances that failure to disclose practices or adhere
to statements made in a published privacy policy is actionable as false
advertising. The FTC has also held that failure to take appropriate secu-
rity measures to protect customers’ personal information, including
sensitive financial information, is actionable.

The purpose of the data collection is particularly important in the
advertising context. The Digital Advertising Alliance’s Self-Regulatory
Guidelines, enforced by the CBBB, require companies that collect infor-
mation about users for retargeting purposes to provide users with notice
of their practices and choice. This requirement applies to all companies
involved in the advertising ecosystem, including advertisers, publishers,

media agencies and technology providers. Similarly, the FTC has
emphasised the importance of transparency and choice, among other
principles, specifically in its report on self-regulatory principles for
online behavioural advertising of February 2009 and more recently in
its report on cross-device tracking of January 2017. Both the CBBB and
FTC have looked into alleged failures by companies to provide adequate
notice and choice. In February 2017, the FTC announced a stipulated
order with Vizio, Inc for US$2.2 million based on allegations that Vizio
failed to adequately disclose its practice of collecting and sharing user
information for retargeting purposes. This order followed a similar set-
tlement between the FTC and Turn, Inc in December 2016, over claims
that Turn deployed technology that circumvented user choice and
misrepresented the scope of its opt-out. The FTC has also scrutinised
company use of geolocation data, specifically in a 2016 stipulated order
with InMobi, and has taken the position that use of geolocation data for
online behavioural advertising purposes requires opt-in consent.

Collection of information from children poses another significant
concern. The Children’s Online Privacy Protection Act (COPPA) limits
the types of information a company can collect from children under the
age of 13 and the purposes for which it uses such data. A company must
not knowingly collect personal information (which is broadly defined
to include IP addresses and other persistent identifiers) from children
unless it collects such information to support the internal operations of
the website, with verifiable parental consent, or under another excep-
tion. Regulators in the United States have recently focused on alleged
COPPA violations caused by the use of third-party cookies and other
tracking technologies. In September 2016, the Attorney General of New
York announced consent orders with four publishers to settle allegations
that the publishers allowed third parties to collect personal informa-
tion from children through tracking technologies integrated on their
websites and mobile apps. One of these publishers allegedly integrated
tracking technologies from Facebook, which could have been used to
serve targeted ads to children over social media and Facebook’s ad net-
work. While the consent orders only involved publishers, the companies
operating the tracking technologies, as well as the advertisers associ-
ated with those technologies, also could have faced enforcement under
COPPA.

There are numerous other US federal and state privacy laws that
could be implicated through the use of social media, including the
Health Insurance Portability and Accountability Act, the Federal Credit
Reporting Act, the Gramm-Leach-Bliley Act, the Telephone Consumer
Protection Act and state breach notification laws. Some state statutes,
most notably the Biometric Information Privacy Act of Illinois, restrict
the collection of biometric data and even provide users with a private
right of action. Also, to the extent the use of social media involves the
processing of data outside the US, international law may apply (includ-
ing Europe’s comprehensive General Data Protection Regulation),
which may significantly restrict or entirely prohibit certain social media
campaigns and practices.
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