Copyright Considerations as Art Galleries and Museums
Move Online in the Wake of COVID-19

By Amelia K. Brankov

l. Introduction

Earlier this year, lockdowns and social distancing
orders to contain the spread of COVID-19 forced art gal-
leries and museums around the world to close their doors
and look to new ways of continuing to engage the public
online. This article describes some of the digital efforts
employed by galleries and museums and discusses how
to manage the risk of infringement claims arising from
such efforts as well as how to protect the gallery or mu-
seum’s own intellectual property.

Il. Changes in How Art Merchants Offer Works
for Sale

Most art galleries sell works primarily through
exhibitions in the gallery and at art fairs, although the art
market has increasingly migrated online in recent years.
Before the onset of COVID-19, galleries and art fairs typi-
cally provided only limited information on their websites
concerning their exhibitions, relying for the most part
on in-person contact with collectors. The information
available to collectors in advance of an exhibition gener-
ally was limited to targeted emails with PDF attachments
containing images of and information about works avail-
able for sale.

With many exhibitions and fairs postponed or can-
celed this year due to COVID-19, art merchants faced
unexpected practical challenges to their ability to offer
works to potential purchasers. As a result, many of them
have explored alternative ways of disseminating infor-
mation electronically to facilitate sales, to foster brand
awareness, and to maintain engagement with collectors.
One common technique has been the creation of online
“viewing rooms,” a type of marketing platform that
had been used by a few gallerists prior to the pandemic.
An online viewing room is a webpage that is the online
equivalent of a curated exhibition experience. To “enter”
the viewing room, the gallery’s website prompts the
viewer to supply certain information—at a minimum,
the viewer’s email address and in some cases, her name.
Most viewing rooms consist of large images of the works
available for sale (sometimes with a price), an “inquire”
button that allows the viewer to email the gallery directly,
and, in some cases, a click-to-purchase feature. In addi-
tion to images and information about the works offered
for sale, viewing rooms also can contain essays by cura-
tors or scholars explaining the work and its significance
to an artist’s oeuvre or to an artistic movement accompa-
nied by images of other artworks, of the artist, of how the
work was made, and the like.

In displaying this content online, galleries must be
cognizant of the intellectual property rights in the im-
ages and in the text. As for the rights of the artist, for a
primary-market sale offer (i.e., the first sale of an artwork
by the artist or gallery), the gallery generally can clear the
rights to use high-resolution images through the artist or
her licensing agency (e.g., Artists Rights Society). As for
the photographer, if she is not employed by the artist or
the gallery, the gallery should consider obtaining a broad
license or require the photographer to execute a work-
made-for-hire agreement with the customary in-the-
alternative assignment language.! The gallery should also
obtain the necessary rights from the authors of the essays
featured in the viewing room.

For secondary-market sales (i.e., resales), the gallery
may not have a relationship with the artist or her estate.
However, the fair use doctrine generally will at least al-
low use of small, low-resolution images.2 Whether fair
use permits the display of large-scale, high resolution im-
ages without permission is less clear, particularly where
the use could be characterized as brand marketing.

The gallery also should be attentive to whether the
work incorporates third-party content and, if so, whether
the owner of that content might have a claim.? Galler-
ies can mitigate this risk by working with the artist in
advance of an exhibition to obtain a fair use opinion from
counsel and ensure that errors and omissions insurance
is in place. Galleries also can negotiate a written repre-
sentation and warranty from the artist that the works do
not infringe any third-party rights and a corresponding
indemnification.*

I1l. Online Museum Collections

Following COVID-19 closures, museums also have
had to rely on their websites and social media channels
to engage with the public. Many museums have for years
maintained online catalogues of their collections. The
amount of information contained in such catalogues can
range from basic “tombstone information” (name of the
artist, title, and date of the work) to additional contextual
materials, including the work’s provenance, publication
history, technique, and historical significance.

In an online collection, whether an image of a work
of art is available for viewing and unrestricted down-
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load by the public depends largely in the first instance

on whether the work is in the public domain. For public
domain works, the museum may elect to make images
(including high-resolution images) available for unre-
stricted access and use under Creative Commons Zero
(i.e., no copyright rights reserved) license.” For works that
remain under copyright, if the museum did not obtain a
copyright license from the artist or her estate when the
work was acquired, it should consider whether to obtain
those rights or to rely on fair use. In 2017, the Associa-
tion of Art Museum Directors, an association of over 200
directors of art museums in the United States, Canada,
and Mexico, published Guidelines for the Use of Copyrighted
Materials and Works of Art by Art Museums (“Guidelines”).®
The Guidelines state that under the traditional view, the
reproduction of thumbnail-size images of works in a
searchable database is fair use.” This view is supported
by a recent decision in the Southern District of New York,
Marano v. The Metropolitan Museum of Art.8 Marano, a
photographer, claimed that the Metropolitan Museum of
Art’s display of a thumbnail version of his photograph of
Eddie Van Halen playing his self-made “Frankenstein”
guitar in an online catalogue for the “Play It Loud: Instru-
ments of Rock & Roll” exhibition infringed his copyright
in the photograph.? Judge Valerie Caproni ordered Ma-
rano to show cause why the case should not be dismissed
on fair use grounds,10 and, after briefing, dismissed the
case for failure to state a claim.!! The court relied largely
on Bill Graham Archives v. Dorling Kindersley Ltd.,'? in
which the Second Circuit held that the reduced-sized re-
production of a Grateful Dead concert poster in a book to
illustrate the history of the band was transformative and
a fair use. The Marano court found that Marano’s origi-
nal purpose in creating the photograph was to capture
what Van Halen looked like on stage, whereas the mu-
seum’s purpose was to spotlight the instrument. As in Bill
Graham Archives, because that purpose differed from the
photographer’s original purpose, it was transformative.!3

The Guidelines advance a broader and more nuanced
approach to fair use. According to the Guidelines:

As the nature of the information included
in an online collection becomes more ro-
bust and contextual, the use also becomes
more transformative, involving other,
core fair uses directly relating to the im-
age such as commentary and criticism,
thereby justifying a larger size and higher
quality resolution necessary to illustrate
the content in the accompanying text.!*

An online collection can comprise images in a variety
of formats and accompanying text that may or may not
include commentary.'® As the case law in this area is lim-
ited, some museums take a more conservative approach
than the Guidelines suggest and limit unauthorized uses
of third-party images to those supported by existing cases
such as Bill Graham Archives.

Some museums do not rely on fair use at all, instead
obtaining permission to reproduce works of art as a
matter of course as a risk-management measure and/
or to preserve relationships with artists. This caution
may reflect the fact that while the Marano court had no
trouble disposing of the plaintiff’s claim on a motion to
dismiss, fair use is a fact-based inquiry that often cannot
be resolved without discovery.!® While some criticize this
“permissions culture” approach as contributing to an
unduly narrow understanding of fair use,'” clearing use
of an image with the copyright holder can be done with
the understanding that it is a courtesy, not a legal require-
ment, and that any licenses obtained do not contractually
preclude uses that would otherwise qualify as fair use.

“Some museums do not rely on fair
use at all, instead obtaining permis-
sion to reproduce works of art as a
matter of course as a risk-manage-
ment measure and/or to preserve

relationships with artists. ”

While online museum collections could increase on-
line engagement by the public during COVID-19 closures,
some do not expect that they will do so. Museum profes-
sionals have noted that online collections generally are ac-
cessed by students, scholars, and researchers looking for
specific information.!® They also note that online collec-
tions simply show the viewer the contents of a collection
and do not provide the social gathering function offered
by a physical museum.?

IV. Virtual Tours and Immersive Experiences

In order to provide substitute offerings that replicate
the physical experience of walking through an exhibition,
art galleries and museums have begun offering “virtual”
exhibitions.?’ These efforts include posting films and
videos of time-based art, films of curators providing a
guided tour of an exhibition, live-streamed interviews of
artists, user-generated content, social media marketing,
360-degree photography, and augmented and virtual real-
ity experiences.?!

Virtual reality (VR) is the computer-generated simu-
lation of a three-dimensional image or environment that
can be interacted with in a seemingly real or physical way
by using special electronic equipment, such as a helmet
with a screen inside. Augmented reality (AR) is a view
of a physical, real-world environment that is augmented
by computer-generated overlays such as sound, video,
images, graphics, and/or text. With AR technology, the
information about the surrounding real world of the user
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becomes interactive and can be digitally manipulated.
Some museums have created AR and VR applications
that are available for download by the public onto their
computers or mobile devices.?

For example, in 2016, the National Museum of Sin-
gapore launched an immersive installation, “Story of the
Forest,” by Japanese art collective teamLab.?® The exhibi-
tion includes three-dimensional interactive animations of
history drawings and is accompanied by an AR applica-
tion available for download by visitors.? Riding on the
popularity of Pokémon Go, the application allows one to
“capture” animals by pointing at them as they appear in
the digital mural in order to learn more about them.?®

Last year, as part of its blockbuster Leonardo da Vinci
exhibition, the Louvre created “Mona Lisa: Beyond the
Glass,” a VR experience available both at the museum
and for download that uses interactive design, sound,
and animated images to explore the painting and its
context.26 COVID-19 pushed museums forced to close
their doors to accelerate their use of virtual reality. Some
museums released interactive virtual tours of temporary
exhibitions.?’

“Museums and galleries that are
employing these digital tools find
themselves acting as a producer or pub-
lisher—a role that requires them to un-
derstand the rights they need to
obtain from third parties as well as how
to protect the intellectual
property they are creating and
displaying.”

The gallery world also accelerated its AR and VR ef-
forts as a result of COVID-19. The Frieze art fair replaced
physical gallery booths with online viewing rooms, as
described above, but its site also used AR to allow users
to view artworks on their walls.?8In April, Lisson Gal-
lery and the software company Augment announced an
AR platform that allows users to digitally depict what an
artwork will look like in their home and virtually share
a three-dimensional scene to be viewed and edited by
others.? While the application was going to be a licensed
Lisson Gallery application, due to COVID-19 the product
is now available to all on a subscription basis.?’ In June, a
number of London galleries launched a concurrent exhi-
bition on Vortic, another extended reality application, and
many other galleries have either launched or are in the
process of developing online VR and AR applications.?!

Museums and galleries that are employing these
digital tools find themselves acting as a producer or
publisher—a role that requires them to understand the

rights they need to obtain from third parties as well as
how to protect the intellectual property they are creating
and displaying. Where a gallery or a museum devel-

ops an application with an outside vendor, the gallery
should ensure that it obtains the necessary rights from the
developer, either through a license or a work-made-for-
hire agreement with the customary assignment language.
They should exchange representations and warranties
that the materials supplied by each party in developing
the application do not infringe any third-party rights. If a
museum or gallery develops an application in connection
with a particular artist’s work, the artist ordinarily should
be consulted and authorize the use of images of her
artwork. In some instances, the artist may wish to own
the copyright in the application. If the gallery is financing
the development of the application, it may request that

a similar or identical competing application will not be
developed and used.

Larger museums and galleries have become ac-
customed to managing the intellectual property rights
associated with a variety of online media made available
to members of the public. Smaller entities, however, may
lack the necessary training and resources to navigate the
various rights issues, all at time when many players in the
art world are struggling economically.

V. Website Terms of Use

As museum and gallery websites use images of art-
work and other materials in a variety of ways, their web-
sites should include “terms of use” related to this intellec-
tual property and potentially a click-through agreement
for additional protection. For example, the terms of use
should inform visitors that certain materials and works
of art on the website are protected by copyright and
also may be subject to other third-party rights, includ-
ing trademark and privacy and/or publicity rights. The
terms of use also should disclaim any warranties as to the
museum’s or gallery’s rights in the copyrighted materials
and should limit the gallery’s or museum’s liability for
unauthorized downstream uses of the content.

VI. Conclusion

The online presence of museum and art galleries
has grown due to COVID-19. The extent to which these
expanded online offerings will continue once the public
is again able to visit exhibitions physically remains to be
seen. What is certain is that with the increase in online
reproduction and display of works of art and the art mar-
ket’s adaptation of AR and VR technology, the art world
will have to increasingly consider rights-management
issues. While art market participants can in some cases
comfortably rely on fair use, whether fair use applies to
many of these newer digital efforts has yet to be tested in
court. Accordingly, at least until the law develops further,
art market participants should adopt rights-management
practices tailored to their risk tolerance.
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