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FTC Chair Khan's agenda faces snag after Chopra exit
(October 18, 2021) - The Federal Trade Commission's 2-2 political split in the wake of Rohit Chopra's departure is expected to
slow down policy changes at the agency until the Senate confirms his replacement.
President Joe Biden has nominated privacy advocate Alvaro Bedoya to replace Chopra, who recently left the commission to
become director of the Consumer Financial Protection Bureau.
The commission's current political makeup presents a complication, at least temporarily, for FTC Chair Lina Khan's aggressive
agenda, which has so far relied heavily on a 3-2 Democratic voting majority. For now, she will need bipartisan support to clear
any policy initiatives subject to a commission vote. Otherwise, she faces a deadlock.
"Her ability to execute on her vision is going to be severely hampered if the Senate doesn't quickly confirm Alvaro Bedoya,"
Jeffrey Greenbaum, a partner at the law firm Frankfurt Kurnit Klein & Selz PC, told CQ Roll Call.
Chopra was sworn in as CFPB director on Oct. 12. His departure from the FTC leaves two Democratic commissioners: Khan
and Rebecca Slaughter.
The commission's two Republican members, Christine Wilson and Noah Phillips, have frequently clashed with Democrats in
recent months, voting against a number of their initiatives.
"I see no reason to believe that Commissioners Phillips and Wilson will bend over to aid Chair Khan," said Stephen Calkins, a
law professor at Wayne State University in Michigan. "With each commissioner voting their individual views, only bipartisan
actions will be possible."
Still, there's a lot that can be done by FTC staff behind the scenes to advance Khan's agenda in the meantime, such as pursuing
aggressive merger investigations and laying the ground work for future rulemakings, observers said.
"Considering that Alvaro Bedoya has already been nominated as Commissioner Chopra's replacement, I expect that the loss of
a majority will be temporary and that Chair Khan is likely fully prepared to deal with it in the interim," said Austin Ownbey,
an attorney at Foley Hoag LLP. "It was inevitable, and with Chopra taking over the CFPB, the FTC should now have a very
strong ally on consumer protection matters especially in the financial services market."
The commission has approved major policy changes since Khan took over in June. An open meeting in September included
a vote to repeal 2020 guidelines on "vertical mergers" in which the combining parties compete in different parts of a supply
chain. It was a 3-2 vote, with Wilson and Phillips dissenting.
Under Khan's leadership, the commission has also voted to rescind a 2015 policy statement that restricted the agency's authority
to prohibit unfair methods of competition under Section 5 of the FTC Act, as well as a 1995 policy statement that had ended
the practice of routinely requiring companies to obtain prior approval for acquisitions in certain cases.
The commission isn't expected to consider any such major changes at its next open meeting, scheduled for Oct. 21. The only
item on the agenda is a staff presentation on the findings of an agency investigation into the privacy practices of internet service
providers.
Chopra's exit "will give the agency time to implement some of the changes [already made] and lay the groundwork for any
additional changes that may be in the works," Ownbey said.
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