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FTC’s New 
Warning Letters 
About Influencer 
Disclosures 
Include Important 
Guidance for 
Marketers

In mid-November, the Federal 
Trade Commission sent warning 
letters to two trade associations 
and a dozen influencers that the 
trade associations had hired, 
warning them that the influenc-
ers’ social media posts failed to 
include proper disclosures about 
their relationship to the trade 
associations.1

According to the FTC, two 
trade associations, the American 
Beverage Association and The 
Canadian Sugar Institute, hired 
influencers to promote the safety 
of the artificial sweetener aspar-
tame or the consumption of sugar-
containing products. The FTC 
alleged, however, that, in their 
social media posts on Instagram 
and TikTok, the influencers either 
failed to disclose their connection 
to the trade associations or they 
included disclosures that the FTC 
considered to be inadequate.

Following the FTC’s recent 
update to its “Guides Concerning 
the Use of Endorsements and 
Testimonials in Advertising,” 
these warning letters are impor-
tant to pay attention to, since they 
provide specific guidance about 

the types of “material connec-
tion” disclosures that the FTC is 
looking for in connection with 
influencer posts.2

Key Points of 
the FTC Warning 
Letters

Here are some key takeaways 
from the warning letters.

• In what should come as a sur-
prise to no one these days, if 
there is a material connection 
between an advertiser and an 
influencer that is not obvious 
to the audience, that connec-
tion should be clearly and 
conspicuously disclosed.

• The FTC also reiterated its 
position on what it means for 
a disclosure to be clear and 
conspicuous; the disclosure 
must be “difficult to miss” and 
must be “easily understand-
able by ordinary consumers.”

• When an influencer’s social 
media post includes a video, 
the FTC expects that the 
“material connection” dis-
closure appear in both the 
post’s text description and 
in the video itself, such as by 
“superimposing much larger 
text over the videos.” The FTC 
explained, “Viewers can easily 
watch a video without read-
ing disclosures in a post’s text 
description.” While this is not 
the first time we’re hearing 

this, advertisers should pay 
close attention to this guid-
ance – since the FTC is high-
lighting the fact that it expects 
a double disclosure in social 
posts that include both a text 
post and a video.

• The FTC also said that the 
disclosures that influenc-
ers’ use in videos should 
be in the same format 
that the endorsements 
are given. That means, for 
example, that if the influ-
encer provides an endorse-
ment in both the audio and 
video, then the disclosure 
should appear in the audio 
and video as well. While 
this is not new guidance as 
well, advertisers should play 
close attention to this aspect 
of the warning letters, since 
it’s not common practice by 
any means for influencers to 
make audio “material” con-
nection disclosures.

• Brands and influencers also 
need to make sure that dis-
closures that are used in the 
text description of the post 
are immediately visible, with-
out having to expand the 
post. Since the text portions 
of posts are often truncated 
to only the first two or three 
lines, the disclosure will need 
be made very early on in the 
text, so that it’s visible even 
when the post is truncated.

• The FTC also doesn’t think 
that a disclosure that only 
appears in the text descrip-
tion of a TikTok video or 
an Instagram Reel is clear 
and conspicuous, since the 
text “is in small print, at the 
bottom of the screen, some-
times poorly contrasting, and 
doesn’t stand out.” What the 
FTC is saying here is that if 
a disclosure is needed in a 
video, it had better be promi-
nently included.
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• While the FTC has in the past 
questioned whether the “Paid 
Partnership” tools offered by 
social media platforms is a suf-
ficient “material connection” 
disclosure, in the warning let-
ters, the FTC came out with 
one of its strongest statements 
to date that they do not. The 
FTC explained, “We think it 
is too easy for viewers to miss 
seeing the ‘Paid Partnership’ 
disclosure in these posts.”

• The FTC also emphasized that 
consumers viewing influ-
encer posts need to under-
stand not only that the post 
is sponsored, but by whom it 
was sponsored. Here, the FTC 
was concerned that disclosures 
such as “#ad” and “#sponsored” 
were not sufficient because it 
wouldn’t be obvious to con-
sumers who was actually spon-
soring the posts. The FTC even 

said that a post that identified 
the sponsor as “ameribev” or 
“cndnsugarnutr”“ was not suf-
ficient, since many viewers 
may not understand what that 
means. The FTC also said that 
the references to an aspartame 
website or a hashtag such as 
“#safetyofaspartame” were not 
sufficient to communicate that 
the posts were sponsored by a 
trade association.

Going Forward
Don’t assume that just because 

the FTC sent warning letters here 
that the FTC is planning on less 
aggressive enforcement in this 
area. In fact, it’s probably the 
opposite. These warning letters 
put the trade associations (and 
the influencers) on notice that, 

if they fail to comply, they’ll be 
subject to civil penalties. These 
warning letters are also a big 
warning to industry generally that 
the FTC means what it said in its 
recent update to the Endorsement 
Guides – and that it’s planning on 
enforcement to back it up. These 
warning letters also even go fur-
ther than the Endorsement Guides 
do, warning advertisers and their 
influencers that they had better 
be sure that their disclosures not 
only effectively communicate that 
the posts are sponsored, but spe-
cifically communicate by whom 
they are sponsored.
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 1. See https://www.ftc.gov/news-events/news/

press-releases/2023/11/ftc-warns-two-trade-
associations-dozen-influencers-about-social-
media-posts-promoting-consumption

 2. See “FTC Releases Updated 
Endorsement Guides and Proposes 
New Rule on Fake Reviews,” at https://
advertisinglaw.fkks.com/post/102iiee/

ftc-releases-updated-endorsement-guides-and-
proposes-new-rule-on-fake-reviews

 

Contract Corner
Kate Wilson

Four Key IP Issues 
for Contract 
Manufacturers

Having witnessed the varied 
interests of contract manufactur-
ing as an IP advisor and inde-
pendent director, I know how 
in an industry with ever tight-
ening margins can benefit from 
an understanding of intellectual 
property concerns and make the 
critical difference between suc-
cess and struggle. First. it is key to 

understand why contract manu-
facturers are different from other 
manufacturers.

Contract manufacturers often 
have different traits to other busi-
nesses. These traits can include:

1. Not being consumer facing, 
and thereby having market 
and price set by their client.

2. Often in highly regulated 
industries (for example, 
pharma) the associated bar-
riers to entry can either be an 
advantage or disadvantage, 

depending on how it can be 
worked.

3. The IP is usually owned by the 
client.

4. It is a competitive industry, 
with low margins and little 
room for premium pricing.

While contract manufacturing 
may seem a stark business to be 
in, a savvy working knowledge 
of IP issues can be of significant 
advantage.

Recognize Your 
Contribution

It is rare for a new job to 
come to a contract manufacturer 
that is production ready. Often, 


