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he full impact of Aereo has, not surprisingly, yet to be

determined. In June 2014, the Supreme Court ruled in

American Broadcasting Cos. v. Aereo, Inc.' that Aereo’s
cloud-based service, which allowed users to stream unli-
censed broadcast television programming over the Internet
to their computers and mobile devices, was an unauthorized
public performance and therefore violated the U.S. Copyright
Act. We examined last spring whether Aereo lived up to the
hype—and handwringing—from those who feared a sweep-
ing decision might hamper innovation by other cloud-based
businesses in the tech industry.? The more dire predictions
have thus far proved unwarranted, but the full extent of the
consequences is still being uncovered.

One of those consequences is the revival of the argu-
ment that streaming broadcast television programming over
the Internet is a “cable service” licensed under § 111 of the
Copyright Act.’ Courts in the Second Circuit have thus far
maintained, even following Aereo, that such services are not
entitled to a § 111 compulsory license, although the issue is
once again being considered by the Second Circuit.* A federal
district court in California reached the opposite conclusion—
and then immediately certified the issue for appeal to the
Ninth Circuit.’ A D.C. district court just ruled against grant-
ing a § 111 compulsory license to a cloud-based streaming
service (the sealed opinion to be made public in early Decem-
ber) and, as of the date of this article’s publication, the same
question was pending before the Northern District of Illinois.®
If the courts cannot agree, the Supreme Court may be called

on once again to weigh the potentially competing interests of
encouraging technological innovation and protecting copyright
owners from infringement. At issue this time would be whether
cloud-based, Aereo-esque services should again be treated
like traditional cable companies under the Copyright Act—but
now for compulsory license purposes rather than infringement.
And if the language of § 111 is broad enough to encompass
cloud-based retransmission services, the next question may be
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“[NJo matter how strong the policy arguments for treating tradi-
tional cable services and [FilmOn’s] service differently, [§ 111]
simply does not draw the distinction that [the networks] urge.”
Nevertheless, in recognition of the commercial importance

of the decision and the split between the California district
court and the Second Circuit, the court certified the decision
for immediate appeal to the Ninth Circuit, stayed the remain-
der of the case, and continued to enjoin FilmOn'’s services.”

Conflicting Judicial Approaches to New Technology
The heart of the current split is whether courts should
presume new retransmission methods are excluded until Con-
gress says otherwise or, under the language of § 111, allow
new technology into the scheme even if they seemed poised
to disrupt the current market equilibrium. Nobody can be
certain about what will happen to the market either by allow-
ing FilmOn to compete against cable network providers or
by barring unlicensed Internet retransmission services. This
issue is, broadly speaking, another iteration of the struggle
to determine what role the courts should play in protecting
existing markets and actors from new technologies that per-
haps were not contemplated under existing law.

On one hand, courts are often hesitant to make determina-
tions that would risk thwarting technological change. In Aereo,
the Supreme Court took special care to limit its holding to the
facts and emphasize that it was not judging cloud technology as
a whole.*? The Southern District of New York seized on this by
insisting that the Court’s “statements that Aereo (and, by exten-
sion, FilmOn) . . . is very similar to a cable system is not the
same as a judicial finding that Aereo and its technological peers
are, in fact, cable companies entitled to retransmission licenses
.. .. [A]n implication is not a holding.”** The Central District of
California nevertheless believed that while § 111 licenses were
not at issue in Aereo, the Court’s analogy came “about as close
to a statement directly in [FilmOn’s] favor as could be made, and
the decision’s reasoning” reflects a pattern in which “courts con-
sistently reject the argument that technological changes affect the
balance of rights” between broadcasters and retransmitters.*

On the other hand, courts have successfully protected
copyright holders in the past from infringers employing new
technology without dooming the technology itself. For exam-
ple, the demise of Napster and its ilk did little to stop the
spread of legal downloadable music services or prevent the
creation of entirely new business models, such as advertising-
supported music streaming services.

Another Wrinkle: Retransmission Consent
Agreements
Beyond the immediate issues of § 111, the FilmOn cases may
raise the question of whether cloud-based retransmitters—
even if entitled to a compulsory license—may nevertheless
have to negotiate with the broadcast networks for permission
to stream their programming.

This is because the Cable Television Consumer Protec-
tion and Competition Act (Cable Act), enacted in 1992, grants
broadcasters the right to prevent multichannel video program-
ming distributors (MVPDs) from retransmitting television
signals (regardless of the programming content) without the

broadcaster’s consent.*® The Cable Act provisions thus result in
negotiations between broadcasters and cable providers every few
years for retransmission consent agreements, notwithstanding
that cable providers are entitled to a compulsory license under

§ 111 of the Copyright Act. If FilmOn were found to be a cable
system under § 111, the next question may be whether it is also
regarded as an MVPD and thus required to obtain a retransmis-
sion consent agreement under the Cable Act. Ultimately the
entire system of seemingly contradictory mandatory licenses and
retransmission consent agreements may be called into question.

Conclusion

These cases highlight how emerging technology can create
uncertainty in the law. Innovators and entrepreneurs should
heed the warning from the Aereo and FilmOn cases: clever

use of technology to avoid running afoul of rights holders may
prove unsuccessful. Similarly, rights holders can look at the
same cases—and the current fallout regarding § 111 compul-
sory licensing—and conclude that the law may not always
protect their interests either. Given this uncertainty, the sensible
approach for all sides remains negotiating a mutually acceptable
license. Securing a license is likely to remain the most depend-
able way to ensure a positive result for both the innovator and the
rights holder—because the current state of copyright law may
not block innovation, but it may not pave the road either. m
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