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Lags11

The Missouri constitutional provision man-
dating the retirement of a judge who reaches
the age of 70 violates the ADEA and is,
therefore, invalid® Congress enacted the
ADEA with the express purpose “to promote
employment of older persons based on their
ability rather than age; to prohibit arbitrary
age discrimination in employment; to help
employers and workers find ways of meeting
problems arising from the impact of age on
employment.” 29 U.S.C. § 621. Congress
provided for only limited exclusions from the
coverage of the ADEA, and exhorted courts
applying this law to construe such exclusions
narrowly. The statute’s structure and legis-
lative history reveal that Congress did not
intend an appointed state judge to be beyond
the scope of the ADEA’s protective reach.
Further, the EEOC, which is charged with
the enforcement of the ADEA, has deter-
mined that an appointed state judge is cov-
ered by the ADEA. This Court’s precedent
dictates that we defer to the EEOC’s permis-
sible interpretation of the ADEA.

1 dissent.
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policymaking level whom Congress intended to
exclude from ADEA coverage. See CCH EEOC
Decisions (1983) 16725.. Second, the Court in
Bowen emphasized that the agency had failed to
offer “a reasoned and consistent view of the
scope of ' the relevant statute and had proffered
an interpretation of the statute that was ‘“con-
trary to the narrow view of that provision advo-
cated in past cases.” See 488 U.S,, at 212-213,
109 S.Ct., at 473-474. In contrast, however, the
EEOC never has wavered from its view that the
policymaking exclusion does not apply to ap-
pointed judges. Thus, this simply is not a case in
which a court is asked to defer to ‘“nothing more
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Noted psychoanalyst, who was subject of
magazine article and book, brought libel ac-
tion against publishers and author. The
United States District Court for the North-
ern District of California, Eugene F. Lynch,
J., 686 F.Supp. 1396, granted summary judg-
ment in defendants’ favor. Superseding its
prior opinion, 881 F.2d 1452, the Court of
Appeals for the Ninth Circuit, 895 F.2d 1535,
affirmed. Certiorari was granted. The Su-
preme Court, Justice Kennedy, held that: (1)
evidence presented jury question under Cali-
fornia law as to whether author acted with
requisite knowledge of falsity or reckless dis-
regard as to truth or falsity of five of six
cited passages, and (2) on remand, Court of
Appeals was to consider in the first instance
the argument that District Court erred in
granting summary judgment to publishers on
basis of their respective relations with author
or lack of independent actual malice.

Reversed and remanded.

Justice White concurred in part and dis-
sented in part and filed opinion in which
Justice Scalia joined.

Opinion on remand, 960 F.2d 896.

than an agency’s convenient litigating position.”
Id., at 213, 109 S.Ct., at 474. For all the reasons
that deference was inappropriate in Bowen, it is
appropriate here.

5. Because I conclude that the challenged Mis-
souri constitutional provision violates the ADEA,
I need not consider petitioners’ alternative argu-
ment that the mandatory retirement provision
violates the Fourteenth Amendment to the United
States Constitution. See Carnival Cruise Lines,
Inc. v. Shute, 499 U.S. 585, 589-590, 111 S.Ct.
1522, 1525-1526, 113 L.Ed.2d 622 (1991).
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1. Libel and Slander &=6(1), 30, 55

Under California law, false attribution of
statements to person may constitute libel if
falsity exposes that person to injury compre-
hended by statute, and it matters not that
only part of work at issue was alleged to be
false. West’s Ann.Cal.Civ.Code § 45.

2. Constitutional Law &=90.1(5)
Libel and Slander €=48(1), 112(2)

Where libel plaintiff is public figure, he
cannot recover unless he proves by clear and
convincing evidence that defendant published
defamatory statement with actual malice, i.e.,
with knowledge that it was false or with
reckless disregard of its truth or falsity;
mere negligence does not suffice, and plain-
tiff must demonstrate that author in fact
entertained serious doubt as to truth of his
publication or acted with high degree of
awareness of probable falsity. U.S.C.A.
Const.Amend. 1.

3. Libel and Slander €=124(6)

In place of term “actual malice,” it is
better practice that jury instructions in libel
action by public figure refer to publication of
statement with knowledge of falsity or reck-
less disregard as to truth or falsity.
U.S.C.A. Const.Amend. 1.

4. Libel and Slander ¢=6(1), 32

Fabricated quotation may injure reputa-
tion in at least two senses, either giving rise
to conceivable claim of defamation; quotation
might injure because it attributes untrue fac-
tual assertion to speaker, and, regardless of
truth or falsity of actual matter asserted
within quoted statement, attribution may re-
sult in injury to reputation because manner
of expression or even fact that statement was
made indicates negative personal trait or at-
titude the speaker does not hold.

5. Libel and Slander €=123(2)

In libel action by subject of magazine
article and book against author and publish-
ers, jury could find that reasonable reader
would understand quotations in published
work to be nearly verbatim reports of state-
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ments made by subject; work provided read-
er no clue that quotations were being used as
rhetorical device or to paraphrase speaker’s
actual statements and, to the contrary, pur-
ported to be nonfiction and the result of
numerous interviews.

6. Constitutional Law &=90.1(5)
Libel and Slander =30

Not every alteration of verbatim quota-
tion beyond correction of grammar or syntax
by itself proves falsity in sense relevant to
determining “actual malice” under First
Amendment. U.S.C.A. Const.Amend. 1.

7. Constitutional Law €=90.1(5)
Libel and Slander &51(5)

Deliberate alteration of words uttered
does not equate with knowledge. of falsity for
purposes of libel elaim by public figure unless
alteration results in material change in mean-
ing conveyed by statement, and use of quota-
tions to attribute words not in fact spoken
bears in most important way on that inquiry,
but is not dispositive in every case. U.S.C.A.
Const.Amend. 1.

8. Constitutional Law &=90.1(5)
Libel and Slander &=30, 51(1)

Altered quotation is not protected even
if it is a “rational interpretation” of actual
statement; where writer uses quotation
marks and reasonable reader would conclude
that quotation purports to be verbatim repe-
tition of statement by speaker, quotation
marks indicate that author is not involved in
interpretation of speaker’s ambiguous state-
ment but is attempting to convey what the
speaker said. U.S.C.A. Const.Amend. 1.

9. Federal Civil Procedure €=2515

For purposes of determining whether
subject of magazine article and book had
shown sufficient falsification to survive sum-
mary judgment in libel action against pub-
lishers and author, Court would not consider
author’s typewritten notes in addition to
taperecorded statements; subject affirmed
in affidavit that he did not make complained-
of statements, and record contained substan-
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tial additional evidence which, in light most
favorable to subject, would support jury de-
termination, under clear and convincing stan-
dard, that author deliberately or recklessly
altered subject’s quotations.

10. Libel and Slander ¢>123(8)

Under California law, evidence present-
ed jury question as to whether author of
magazine article about noted psychoanalyst
acted with requisite knowledge of falsity or
reckless disregard as to truth or falsity of
“intellectual gigolo” quotation so as to make
that quotation defamatory; although most
natural interpretation of quotation was not
an admission that subject of article consid-
ered himself an “intellectual gigolo” but rath-
er that two well-respected senior colleagues
did, it did not follow that statement was
harmless.

11. Constitutional Law &=90.1(5)
Libel and Slander ¢=51(1)

“Incremental harm” doctrine is not com-
pelled as matter of First Amendment protec-
tion for speech, and question of incremental
harm does not bear upon whether defendant
has published statement with knowledge of
falsity or reckless disregard as to truth or

falsity. U.S.C.A. Const.Amend. 1.

12. Libel and Slander €=123(2)

Under California law, evidence present-
ed jury question as to defamatory nature of
quotation attributed to noted psychoanalyst,
that he intended to make Freud home into “a
place of sex, women, fun” if he occupied it
after death of Freud’s daughter; tape-re-
corded remarks that “Freud’s library alone is
priceless” and that subject analyst and an-
other planned to have great parties at Freud
house and, in context that might not even
refer to house activities, to “pass women onto
each other,” did not as matter of law bear the
same substantial meaning as quoted pas-
sage’s suggestion.

13. Libel and Slander ¢=9(2)

Under California law, any difference be-
tween noted psychoanalyst’s tape-recorded
statement that he “just liked” his original
family name and quotation that “it sounded
better” was immaterial and not defamatory.

14. Libel and Slander =123(2)

Under California law, evidence present-
ed jury question as to defamatory nature of
statement that noted psychoanalyst “tacked
on at the last minute” a “totally gratuitous”
remark about the “sterility of psychoanaly-
sis” in academic paper for no particular rea-
son; quoted version differed materially from
psychoanalyst’s tape-recorded admission that
remark was “possibly (a) gratuitously offen-
sive way to end the paper to a group of
analysts” but that remark was included “(be-
cause) it was true * * * I really believe it.”

15. Libel and Slander ¢&=123(2)

Under California law, evidence present-
ed jury question as to defamatory nature of
quotation attributed to psychoanalyst that his
colleagues would consider him “the greatest
analyst who ever lived” after Freud once his
book was published; no tape-recorded state-
ment appeared to contain substance or arro-
gant and unprofessional tone apparent in
that quotation, and material difference be-
fween quotation and tape-recorded state-
ments could expose subject to contempt, ridi-
cule or obloquy.

16. Libel and Slander €=123(2)

Under California law, evidence present-
ed jury question as to defamatory nature of
quotation implying that noted psychoanalyst
had said he was “the wrong man” to do “the
honorable thing” and remain silent about his
termination from employment at prestigious
institution when tape-recorded version indi-
cated that he rejected colleague’s plea to
remain silent for far more varied motives.

17. Federal Courts ¢=462

On remand of libel action by noted psy-
choanalyst, Court of Appeals was to address
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in the first instance the argument that dis-
trict court erred in granting summary judg-
ment to publishers on basis of their respec-
tive relations with author or lack of any
independent actual malice, where it failed to
reach that argument because of its disposi-
tion with respect to author.

Syllabus *

Petitioner Masson, a psychoanalyst, be-
came disillusioned with Freudian psychology
while serving as projects director of the Sig-
mund Freud Archives, and was fired after
advancing his own theories. Thereafter, re-
spondent Maleolm, an author and contributor
to respondent New Yorker Magazine, taped
several interviews with Masson and wrote a
lengthy article on his relationship with the
archives. One of Maleolm’s narrative devices
consists of enclosing lengthy passages attrib-
uted to Masson in quotation marks. Masson
allegedly expressed alarm about several er-
rors in those passages before the article was
published. After its publication, and with
knowledge of Masson’s allegations that it
contained defamatory material, respondent
Alfred A. Knopf, Inc., published the work as
a book, which portrayed Masson in a most
unflattering light. He brought an action for
libel under California law in the Federal
Distriet Court, concentrating on passages al-
leged to be defamatory, six of which are
before this Court. In each instance, the
quoted statement does not appear in the
taped interviews. The parties dispute
whether there were additional untaped inter-
views, the notes from which Malcolm alleged-
ly transcribed. The court granted respon-
dents’ motion for summary judgment. It
concluded that the alleged inaccuracies were
substantially true or were rational interpre-
tations of ambiguous conversations, and
therefore did not raise a jury question of
actual malice, which is required when libel is
alleged by a public figure. The Court of
Appeals affirmed. The court found, among
* The syllabus constitutes no part of the opinion of

the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.
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other things, that one passage—in which
Masson was quoted as saying that archives
officials had considered him an “intellectual
gigolo” while the tape showed that he said he
“was much too junior within the hierarchy of
analysis for these important ... analysts to
be caught dead with [him]"—was not defama-
tory and would not be actionable under the
“incremental harm” doctrine.

Held:

1. The evidence presents a jury ques-
tion whether Malecolm acted with requisite
knowledge of falsity or reckless disregard as
to the truth or falsity of five of the passages.
Pp. 2429-2437.

(a) As relevant here, the First Amend-
ment limits California’s libel law by requiring
that a public figure prove by clear and con-
vincing evidence that the defendant publish-
ed the defamatory statement with |sgactual
malice. However, in place of the term actual
malice, it is better practice that jury instrue-
tions refer to publication of a statement with
knowledge of falsity or reckless disregard as
to truth or falsity. Pp. 2429-2430.

(b) A trier of fact in this ease could find
that the reasonable reader would understand
the quotations attributed to Masson to be
nearly verbatim reports of his statements.
In general, quotation marks indicate a verba-
tim reproduction, and quotations add authori-
ty to a statement and credibility to an au-
thor’s work. A fabricated quotation may in-
jure reputation by attributing an untrue fac-
tual assertion to the speaker, or by indicating
a negative personal trait or an attitude the
speaker does not hold. While some quota-
tions do not convey that the speaker actually
said or wrote the quoted material, such is not
the case here. Malcolm’s work gives the
reader no clue that the quotations are any-
thing but the reproductions of actual conver-
sations, and the work was published in a
magazine that enjoyed a reputation for seru-

See United States v. Detroit Lumber Co., 200 U.S.
321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
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pulous factual inquiry. These factors could
lead a reader to take the quotations at face
value. Pp. 2430-2431.

(¢) The common law of libel overlooks
minor inaccuracies and concentrates upon
substantial truth. Thus, a deliberate altera-
tion of a plaintiff's words does not equate
with knowledge of falsity for purposes of
New York Times Co. v. Sullivan, 376 U.S.
264, 279-280, 84 S.Ct. 710, 725-726, 11
L.Ed.2d 686, and Gertz v. Robert Welch, Inc.,
418 U.S. 323, 342, 94 S.Ct. 2997, 3008, 41
L.Ed.2d 789, unless it results in a material
change in the statement’s meaning. While
the use of quotations to attribute words not
in fact spoken is important to that inquiry,
the idea that any alteration beyond correc-
tion of grammar or syntax by itself proves
falsity is rejected. Even if a statement has
been recorded, the existence of both a speak-
er and a reporter, the translation between
two media, the addition of punctuation, and
the practical necessity to edit and make intel-
ligible a speakers’ perhaps rambling com-
ments, make it misleading to suggest that a
quotation will be reconstructed with complete
accuracy. However, if alterations give a dif-
ferent meaning to a speaker’s statements,
bearing upon their defamatory character,
then the device of quotations might well be
critical in finding the words actionable. Pp.
2431-2433.

(d) Although the Court of Appeals ap-
plied a test of substantial truth, it erred in
going one step further and concluding that
an altered quotation is protected so long as it
is a “rational interpretation” of the actual
statement. The protection for rational inter-
pretation serves First Amendment principle
by allowing an author the interpretive license
that is necessary when relying upon ambigu-
ous sources; but where a writer uses a quo-
tation that a reasonable reader would .con-
clude purports to be a verbatim repetition of
the speaker’s statement, the quotafionges
marks indicate that the author is not inter-
preting the speaker’s ambiguous statement,
but is attempting to convey what the speaker

said. Time, Inc. v. Pape, 401 U.S. 279, 91
S.Ct. 633, 28 L.Ed.2d 45; Bose Corp. v
Consumers Union of United States, Inc., 466
U.S. 485, 104 S.Ct. 1949, 80 L.Ed.2d 502,
distinguished. - Pp. 2433-2434.

(e) In determining whether Masson has
shown sufficient falsification to survive sum-
mary judgment, it must be assumed, except
where otherwise evidenced by the tape re-
cordings’ transcripts, that he is correct in
denying that he made the statements Mal-
colm attributed to him, and that Malcolm
reported with knowledge or reckless disre-
gard of the differences between what he said
and what was quoted. Maleolm’s typewrit-
ten notes should not be considered, since
Masson denied making the statements, and
since the record contains substantial addi-
tional evidence to support a jury determina-
tion under a clear and convincing evidence
standard that Malcolm deliberately or reck-
lessly altered the quotations. While she con-
tests Masson’s allegations, only a trial on the
merits will resolve the factual dispute. Pp.
2434-2435.

() Five of the six published passages
differ materially in meaning from the tape-
recorded statements so as to create an issue
of fact for a jury as to falsity. Whether the
“intellectual gigolo” passage is defamatory is
a question of California law, and to the ex-
tent that the Court of Appeals based its
conclusion on the First Amendment, it was
mistaken. Moreover, an “incremental harm”
doctrine—which measures the incremental
reputational harm inflicted by the challenged
statements beyond the harm imposed by the
nonactionable remainder of the publication—
is not compelled as a matter of First Amend-
ment protection for speech, since it does not
bear on whether a defendant has published a
statement with knowledge of falsity or reck-
less disregard of whether it was false or not.
Pp. 2435-2437.

2. On remand, the Court of Appeals
should consider Masson’s argument that the
Distriet Court erred in granting summary
judgment to the New Yorker Magazine, Inc.,
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and Alfred A. Knopf, Inc., on the basis of
their respective relations with Maleolm or
the lack of any independent actual malice,
since the court failed to reach his argument
because of its disposition with respect to
Malcolm. P. 2437.

895 F.2d 1535, (CA9 1989), reversed and
remanded.

KENNEDY, J., delivered the opinion of
the Court, in which REHNQUIST, C.J., and
MARSHALL, BLACKMUN, STEVENS,
O’CONNOR, and SQUTER, JJ., joined, and
in Parts I, II-A, II-D, and III-A of which
WHITE and SCALIA, JJ., joined. WHITE,
J., filed an opinion concurring in part and
dissenting in part, in which SCALIA, J,,
joined, post, p. 2437.

_lﬁ;gCharles 0. Morgan, Jr., San Francisco,
Cal., for petitioner.

H. Bartow Farr, III, Washington, D.C., for
respondents.

Justice KENNEDY delivered the opinion
of the Court.

In this libel case, a public figure claims he
was defamed by an author who, with full
knowledge of the inaccuracy, used quotation
marks to attribute to him comments he had
not made. The First Amendment protects
authors and journalists who write about pub-
lic figures by requiring a plaintiff to prove
that the defamatory statements were made
with what we have called “actual malice,” a
term of art denoting deliberate or reckless
falsification. We consider in this opinion
whether the attributed quotations had the
degree of falsity required to prove this state
of mind, so that the public figure can defeat a
motion for summary judgment and proceed
to a trial on the merits of the defamation
claim.

I

Petitioner Jeffrey Masson trained at Har-
vard University as a Sanskrit scholar, and in
1970 became a professor of Sanskrit & Indi-
an Studies at the University of Toronto. He
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spent eight years in psychoanalytic training,
and qualified as_|span analyst in 1978
Through his professional activities, he came
to know Dr. Kurt Eissler, head of the Sig-
mund Freud Archives, and Dr. Anna Freud,
daughter of Sigmund Freud and a major
psychoanalyst in her own right. The Sig-
mund Freud Archives, located at Maresfield
Gardens outside of London, serves as a re-
pository for materials about Freud, including
his own writings, letters, and personal li-
brary. The materials, and the right of access
to them, are of immense value to those who
study Freud and his theories, life, and work.

In 1980, Eissler and Anna Freud hired
petitioner as projects director of the ar-
chives. After assuming his post, petitioner
became disillusioned with Freudian psycholo-
gy. In a 1981 lecture before the Western
New England Psychoanalytical Society in
New Haven, Connecticut, he advanced his
theories of Freud. Soon after, the board of
the archives terminated petitioner as projects
director.

Respondent Janet Malcolm is an author
and a contributor to respondent The New
Yorker, a weekly magazine. She contacted
petitioner in 1982 regarding the possibility of
an article on his relationship with the ar-
chives. He agreed, and the two met in per-
son and spoke by telephone in a series of
interviews. Based on the interviews and oth-
er sources, Maleolm wrote a lengthy article.
One of Maleolm’s narrative devices consists
of enclosing lengthy passages in quotation
marks, reporting statements of Masson, Eis-
sler, and her other subjects.

During the editorial process, Nancy
Franklin, a member of the fact-checking de-
partment at The New Yorker, called petition-
er to confirm some of the facts underlying
the article. According to petitioner, he ex-
pressed alarm at the number of errors in the
few passages Franklin discussed with him.
Petitioner contends that he asked permission
to review those portions of the article which
attributed quotations or information to him,
but was brushed off with a never-fulfilled
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prongfisesn to “get back to [him].” App. 67. _|sewamendments to the complaint, petitioner

Franklin disputes petitioner’s version of their
conversation. Id., at 246-247.

The New Yorker published Malcolm’s
piece in December 1983, as a two-part series.
In 1984, with knowledge of at least petition-
er’s general allegation that the article con-
tained defamatory material, respondent
Alfred A. Knopf, Inc., published the entire
work as a book, entitled In the Freud Ar-
chives.

Maleolm’s work received complimentary
reviews. But this gave little joy to Masson,
for the book portrays him in a most unflat-
tering light. According to one reviewer:

“Masson the promising psychoanalytic
scholar emerges gradually, as a grandiose
egotist—mean-spirited, self-serving, full of
braggadocio, impossibly arrogant and, in
the end, a self-destructive fool. But it is
not Janet Malcolm who calls him such: his
own words reveal this psychological pro-
file—a self-portrait offered to us through
the efforts of an observer and listener who
is, surely, as wise as any in the psychoana-
lytic profession.” Coles, Freudianism
Confronts Its Malcontents, Boston Globe,
May 27, 1984, pp. 58, 60.

~ Petitioner wrote a letter to the New York
Times Book Review calling the book “distort-
ed.” In response, Malcolm stated:

“Many of [the] things Mr. Masson told
me (on tape) were discreditable to him,
and I felt it best not to include them.
Everything I do quote Mr. Masson as say-
ing was said by him, almost word for word.
(The ‘almost’ refers to changes made for
the sake of correct syntax.) I would be
glad to play the tapes of my conversation
with Mr. Masson to the editors of The
Book Review whenever they have 40 or 50
short hours to spare.” App. 222-223.

Petitioner brought an action for libel under
California law in the United States District
Court for the Northern District of California.
During extensive discovery and repeated

concentrated on various passages alleged to
be defamatory, dropping some and adding
others. The tape recordings of the inter-
views demonstrated that petitioner had, in
fact, made statements substantially identical
to a number of the passages, and those pas-
sages are no longer in the case. We discuss
only the passages relied on by petitioner in
his briefs to this Court.

Each passage before us purports to quote
a statement made by petitioner during the
interviews. Yet in each instance no identical
statement appears in the more than 40 hours
of taped interviews. Petitioner complains
that Malcolm fabricated all but one passage;
with respect to that passage, he claims Mal-
colm omitted a crucial portion, rendering the
remainder misleading.

(a) “Intellectual Gigolo.” Malcolm quoted
a description by petitioner of his relationship
with Eissler and Anna Freud as follows:

“‘Then I met a rather attractive older
graduate student and I had an affair with
her. One day, she took me to some art
event, and she was sorry afterward. She
said, “Well, it is very nice sleeping with
you in your room, but you're the kind of
person who should never leave the room—
you're just a social embarrassment any-
where else, though you do fine in your own
room.” And you know, in their way, if not
in so many words, Eissler and Anna Freud
told me the same thing. They like me well
enough “in my own room.” They loved to
hear from me what creeps and dolts ana-
lysts are. I was like an intellectual gigo-
lo——you get your pleasure from him, but
you don’t take him out in public....”” In
the Freud Archives 38.

The tape recordings contain the substance of
petitioner’s reference to his graduate student
friend, App. 95, but no suggestion that Eis-
sler or Anna Freud considered him, or that
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lo)” Instead, petitioner said:

_Jiog,“They felt, in a sense, I was a private
asset but a public liability. ... They liked
me when I was alone in their living room,
and I could talk and chat and tell them the
truth about things and they would tell me.
But that I was, in a sense, much too junior
within the hierarchy of analysis, for these
important training analysts to be caught
dead with me.” Id., at 104.

(b) “Sex, Women, Fun.,” Malcolm quoted
petitioner as describing his plans for Mares-
field Gardens, which he had hoped to occupy
after Anna Freud’s death:

“‘Tt was a beautiful house, but it was dark

and sombre and dead. Nothing ever went

on there. I was the only person who ever
came. I would have renovated it, opened
it up, brought it to life. Maresfield Gar-
dens would have been a center of scholar-
ship, but it would also have been a place of
sex, women, fun. It would have been like
the change in The Wizard of Oz from
black-and-white into color.’” In the Freud
Archives 33.

The tape recordings contain a similar state-
ment, but in place of the references to “sex,
women, fun” and The Wizard of Oz, petition-
er commented:
“[T]t is an incredible storehouse. I mean,
the library, Freud’s library alone is price-
less in terms of what it contains: all his
books with his annotations in them; the
Schreber case annotated, that kind of
thing. It's fascinating.” App. 127.
Petitioner did talk, earlier in the interview, of
his meeting with a London analyst:
“I like him. So, and we got on very well.
That was the first time we ever met and
you know, it was buddy-buddy, and we
were to stay with each other and [laughs]
we were going to pass women on to each
other, and we were going to have a great
time together when I lived in the Freud
house. We'd have great parties there and
we were [laughs]—

s - - - going to really, we were going
to live it up.” Id., at 129.
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(¢) “It Sounded Better.” Petitioner spoke
with Malcolm about the history of his family,
including the reasons his grandfather
changed the family name from Moussaieff to
Masson, and why petitioner adopted the
abandoned family name as his middle name.
The article contains the passage:

“My father is a gem merchant who
doesn’t like to stay in any one place too
long. His father was a gem merchant,
too—a Bessarabian gem merchant, named
Moussaieff, who went to Paris in the twen-
ties and adopted the name Masson. My
parents named me Jeffrey Lloyd Masson,
but in 1975 I decided to change my middle
name to Moussaieff—it sounded better.””

In the Freud Archives 36.

In the most similar tape-recorded statement,
Masson explained at considerable length that
his grandfather had changed the family name
from Moussaieff to Masson when living in
France, “[jlust to hide his Jewishness.” Pe-
titioner had changed his last name back to
Moussaieff, but his then-wife Terry objected
that “nobody could pronounce it and nobody
knew how to spell it, and it wasn’t the name
that she knew me by.” Petitioner had
changed his name to Moussaieff because he
“just liked it.” “[I]t was sort of part of
analysis: a return to the roots, and your
family tradition and so on.” In the end, he
had agreed with Terry that “it wasn’t her
name after all,” and used Moussaieff as a
middle instead of a last name. App. 87-89.

(d) “I Don’t Know Why I Put It In.” The
article recounts part of a conversation be-
tween Maleolm and petitioner about the pa-
per petitioner presented at his 1981 New
Haven lecture:

“[I] asked him what had happened be-
tween the time of the lecture and the
present to change him from a Freudjanss
psychoanalyst with somewhat oufré views
into the bitter and belligerent anti-Freud-
ian he had become.
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“Masson sidestepped my question.
‘You're right, there was nothing disre-
spectful of analysis in that paper,’ he said.
‘That remark about the sterility of psy-
choanalysis was something I tacked on at
the last minute, and it was totally gratu-
itous. I don’t know why I putitin’” In
the Freud Archives 53.

The tape recordings instead contain the fol-
lowing discussion of the New Haven lecture:

Masson: “So they really couldn’t judge the
material. And, in fact, until the last sen-
tence I think they were quite fascinated. I
think the last sentence was an in, [sic]
possibly, gratuitously offensive way to end
a paper to a group of analysts. Uh,—"

Maleolm: “What were the circumstances
under which you put it [in]? ...”

Masson: “That it was, was true.

“ ... Ireally believe it. I didn’t believe
anybody would agree with me.

“ ... But I felt I should say something
because the paper’s still well within the
analytic_tradition in a sense....

“ ... It’s really not a deep criticism of
Freud. It contains all the material that
would allow one to criticize Freud but I
didn’t really do it. And then I thought, I
really must say one thing that I really
believe, that’s not going to appeal to any-
body and that was the very last sentence.
Because I really do believe psychoanalysis
is entirely sterile....” App. 176.

(e) “Greatest Analyst Who Ever Lived.”
The article contains the following self-explan-
atory passage:

_Ii%'“A» few days after my return to New
York, Masson, in a state of elation, tele-
phoned me to say that Farrar, Straus &
Giroux has taken The Assault on Truth
[Masson’s book]. ‘Wait till it reaches the
best-seller list, and watch how the analysts

will crawl,” he crowed. ‘They move which-
ever way the wind blows. They will want
me back, they will say that Masson is a
great scholar, a major analyst—after
Freud, he’s the greatest analyst who ever
lived. Suddenly they’ll be calling, begging,
cajoling: “Please take back what you've
said about our profession; our patients are
quitting.” They’ll try a short smear cam-
paign, then they’ll try to buy me, and
ultimately they’ll have to shut up. Judg-
ment will be passed by history. There is
no possible refutation of this book. It's
going to cause a revolution in psychoanaly-
sis. Analysis stands or falls with me
now.” In the Freud Archives 162.

This material does not appear in the tape
recordings. Petitioner did make the follow-
ing statements on related topics in one of the
taped interviews with Maleolm:

“ ... I assure you when that book comes
out, which I honestly believe is an honest
book, there is nothing, you know, mean-
minded about it. It’s the honest fruit of
research and intellectual toil. And there is
not an analyst in the country who will say
a single word in favor of it.” App. 136.

“Talk to enough analysts and get them
right down to these concrete issues and
you watch how different it is from my
position. It’s utterly the opposite and
that’s finally what I realized, that I hold a
position that no other analyst holds, includ-
ing, alas, Freud. At first I thought: Okay,
it’s me and Freud against the rest of the
analytic world, or me and Freud and Anna
Freud and Kur[t] Eissler and Vic Calef
and Brian Bird and Sam |so;Lipton against
the rest of the world. Not so, it's me. It’s
me alone.” Id., at 139.

The tape of this interview also contains the
following exchange between petitioner and
Malecolm:

Masson: “ ... analysis stands or falls with
me now.”

Malcolm: “Well that's a very grandiose
thing to say.”
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Masson: “Yeah, but it’s got nothing to do
with me. It’s got to do with the things I
discovered.” Id., at 137.

(f) “He Had The Wrong Man.” In dis-
cussing the archives’ board meeting at which
petitioner’s employment was terminated,
Maleolm quotes petitioner as giving the fol-
lowing explanation of Eissler’s attempt to
extract a promise of confidentiality:

“‘[Eissler] was always putting moral pres-
sure on me. “Do you want to poison Anna
Freud’s last days? Have you no heart?
You're going to kill the poor old woman.”
I said to him, “What have I done? You're
doing it. You’re firing me. What am I
supposed to do—be grateful to you?”
“You could be silent about it. You could
swallow it. I know it is painful for you.
But you could just live with it in silence.”
“Why should I do that?” “Because it is
the honorable thing to do.” Well, he had
the wrong man.”” In the Freud Archives
67.

From the tape recordings, on the other hand,
it appears that Malcolm deleted part of peti-
tioner’s explanation (italicized below), and pe-
titioner argues that the “wrong man” sen-
tence relates to something quite different
from Eissler's entreaty that silence was “the
honorable thing.” In the tape recording, pe-
titioner states:

“But it was wrong of Eissler to do that,
you know. He was constantly putting var-
ious kinds of moral pressure on me and,
‘Do you want to poison Anna Freud’s last
days? Have you no heart?” He called me:
‘Have you no heart? You're going to kill
the poor old woman. _]ssHave you no
heart? Think of what she’s done for you
and you are now willing to do this to her’
I said, ‘What have I, what have I done?
You did it. You fired me. What am I
supposed to do: thank you? be grateful to
you? He said, ‘Well you could never talk
about it. You could be silent about it.
You could swallow it. I know it’s painful
for you but just live with it in silence.
‘Fuck you,” I said, ‘Why should I do that?
Why? You know, why should one do that?”’
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‘Because it’s the honorable thing to do and
you will save face. And who knows? If
you never speak about it and you quietly
and humbly accept our judgment, who
knows that in a few years if we don’t bring
you back? Well, he had the wrong man.”
App. 215-216.

Maleolm submitted to the District Court
that not all of her discussions with petitioner
were recorded on tape, in particular conver-
sations that occurred while the two of them
walked together or traveled by car, while
petitioner stayed at Malcolm’s home in New
York, or while her tape recorder was inoper-
able. She claimed to have taken notes of
these unrecorded sessions, which she later
typed, then discarding the handwritten origi-
nals. Petitioner denied that any discussion
relating to the substance of the article oc-
curred during his stay at Malcolm’s home in
New York, that Maleolm took notes during
any of their conversations, or that Maleolm
gave any indication that her tape recorder
was broken.

Respondents moved for summary judg-
ment. The parties agreed that petitioner
was a public figure and so could escape sum-
mary judgment only if the evidence in the
record would permit a reasonable finder of
fact, by clear and convincing evidence, to
conclude that respondents published a de-
famatory statement with actual malice as
defined by our cases. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 255-256, 106 S.Ct.
2505, 2513-2514, 91 L.Ed.2d 202 (1986). The
District Court analyzed each of the passages
and held that the alleged inaccuracies did not
raise a jury question. The court found that
the allegedly fabricated quotations were ei-
ther substantially true, or were “‘one of a
number of posgkllemg rational interpretations’
of a conversation or event that ‘bristled with
ambiguities,”” and thus were entitled to con-
stitutional - protection. 686 F.Supp. 1396,
1399 (N.D.Cal.1987) (quoting Bose Corp. .
Consumers Union of United States, Inc., 466
U.S. 485, 512, 104 S.Ct. 1949, 1965, 80
L.Ed.2d 502 (1984)). The court also ruled
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that the “he had the wrong man” passage
involved an exercise of editorial judgment
upon which the courts could not intrude. 686
F.Supp., at 1403-1404.

The Court of Appeals affirmed, with one
judge dissenting. 895 F.2d 1535 (CA9 1989).
The court assumed for much of its opinion
that Malcolm had deliberately altered each
quotation not found on the tape recordings,
but nevertheless held that petitioner failed to
raise a jury question of actual malice, in
large part for the reasons stated by the
Distriet Court. In its examination of the
“intellectual gigolo” passage, the court
agreed with the District Court that petitioner
could not demonstrate actual malice because
Malcolm had not altered the substantive con-
tent of petitioner’s self-description, but went
on to note that it did not consider the “intel-
lectual gigolo” passage defamatory, as the
quotation merely reported Kurt Eissler’s and
Anna Freud’s opinions about petitioner. In
any event, concluded the court, the statement
would not be actionable under the “‘incre-
mental harm branch’ of the ‘libel-proof’ doe-
trine,” id., at 1541 (quoting Herbert v. Lando,
781 F.2d 298, 310-311 (CA2 1986)).

The dissent argued that any intentional or
reckless alteration would prove actual malice,
so long as a passage within quotation marks
purports to be a verbatim rendition of what
was said, contains material inaccuracies, and
is defamatory. 895 F.2d, at 1562-1570. We
granted certiorari, 498 U.S. 808, 111 S.Ct. 39,
112 L.Ed.2d 16 (1990), and now reverse,

11

A

[1]1 Under California law, “[lJibel is a
false and unprivileged publication by writing

. which exposes any person to hafred,s
contempt, ridicule, or obloquy, or which
causes him to be shunned or avoided, or
which has a tendency to injure him in his
occupation.” Cal.Civ.Code Ann. § 45 (West
1982). False attribution of statements to a

person may constitute libel, if the falsity
exposes that person to an injury compre-
hended by the statute. See Selleck v. Globe
International, Inc, 166 Cal.App.3d 1123,
1132, 212 CaI.Rptr. 838, 844 (1985); Cameron
v. Wernick, 251 Cal.App.2d 890, 60 Cal.Rptr.
102 (1967); Kerby v. Hal Roach Studios,
Inc, 53 Cal.App.2d 207, 213, 127 P.2d 577,
581 (1942); cf. Baker v. Los Angeles Herald
Examiner, 42 Cal.3d 254, 260-261, 228 Cal.
Rptr. 206, 208-210, 721 P.2d 87, 90-91 (1986).
It matters not under California law that peti-
tioner alleges only part of the work at issue
to be false. “[Tlhe test of libel is not quanti-
tative; a single sentence may be the basis for
an action in libel even though buried in a
much longer text,” though the California
courts recognize that “[wlhile a drop of poi-
son may be lethal, weaker poisons are some-
times diluted to the point of impotency.”
Washburn v. Wright, 261 Cal.App.2d 789,
795, 68 Cal.Rptr. 224, 228 (1968).

[2,3] The First Amendment limits Cali-
fornia’s libel law in various respects. When,
as here, the plaintiff is a public figure, he
cannot recover unless he proves by clear and
convincing evidence that the defendant pub-
lished the defamatory statement with actual
malice, 1.¢., with “knowledge that it was false
or with reckless disregard of whether it was
false or not.” New York Times Co. v. Sulli-
van, 376 U.S. 254, 279-280, 84 S.Ct. 710, 726,
11 L.Ed2d 686 (1964). Mere negligence
does not suffice. Rather, the plaintiff must
demonstrate that the author “in fact enter-
tained serious doubts as to the truth of his
publication,” St. Amant v. Thompson, 390
U.S. 727, 731, 88 S.Ct. 1323, 1325, 20 L.Ed.2d
262 (1968), or acted with a “high degree of
awareness of ... probable falsity,” Garrison
v. Lowisiana, 379 U.S. 64, 74, 85 S.Ct. 209,
215, 13 L.Ed.2d 125 (1964).

Actual malice under the New York Times
standard should not be confused with the
concept of malice as an evil intent or a
motive arising from spite or ill will. See
Greenbelt Coope_wg,ivesn Publishing Assn.,
Inc. v. Bresler, 398 U.S. 6, 90 S.Ct. 1537, 26
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LEd2d 6 (1970). We have used the term
actual malice as a shorthand to describe the
First Amendment protections for speech in-
jurious to reputation, and we continue to do
50 here. But the term can confuse as well as
enlighten. In this respect, the phrase may
be an unfortunate one. See Harte-Hanks
Commumnications, Inc. v. Connaughton, 491
U.S. 657, 666, n. 7, 109 S.Ct. 2678, 2685, n. 7,
105 L.Ed.2d 562 (1989). In place of the term
actual malice, it is better practice that jury
instructions refer to publication of a state-
ment with knowledge of falsity or reckless
disregard as to truth or falsity. This defini-
tional principle must be remembered in the
case before us.

B

In general, quotation marks around a pas-
sage indicate to the reader that the passage
reproduces the speaker’s words verbatim.
They inform the reader that he or she is
reading the statement of the speaker, not a
paraphrase or other indirect interpretation
by an author. By providing this information,
quotations add authority to the statement
and credibility to the author’s work. Quota-
tions allow the reader to form his or her own
conclusions and to assess the conclusions of
the author, instead of relying entirely upon
the author’s characterization of her subject.

[4] A fabricated quotation may injure
reputation in at least two senses, either giv-
ing rise to a conceivable claim of defamation.
First, the gquotation might injure because it
attributes an untrue factual assertion to the
speaker. An example would be a fabricated
quotation of a public official admitting he had
been convicted of a serious crime when in
fact he had not.

Second, regardless of the truth or falsity of
the factual matters asserted within the quot-
ed statement, the attribution may result in
injury to reputation because the manner of
expression or even the fact that the state-
ment was made indicates a negative personal
trait or an attitude the speaker does not hold.
John Lennon once was quoted as saying of
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the_J_5_12Beatles, “We're more popular than
Jesus Christ now.” Time, Aug. 12, 1966, p.
38. Supposing the quotation had been a
fabrication, it appears California law could
permit recovery for defamation because, even
without regard to the truth of the underlying
assertion, false attribution of the statement
could have injured his reputation. Here, in
like manner, one need not determine whether
petitioner is or is not the greatest analyst
who ever lived in order to determine that it
might have injured his reputation to be re-
ported as having so proclaimed.

A self-condemnatory quotation may carry
more force than eriticism by another. It is
against self-interest to admit one’s own erim-
inal liability, arrogance, or lack of integrity,
and so all the more easy to credit when it
happens. This principle underlies the ele-
mental rule of evidence which permits the
introduction of statements against interest,
despite their hearsay character, because we
assume “that persons do not make state-
ments which are damaging to themselves
unless satisfied for good reason that they are
true.” Advisory Committee’s Notes on Fed.
Rule Bvid. 804(b)(3), 28 U.S.C.App., p. 789
(citing Hileman v. Northwest Engineering
Co., 346 F.2d 668 (CA6 1965)).

Of course, quotations do not always convey
that the speaker actually said or wrote the
quoted material. “Punctuation marks, like
words, have many uses. Writers often use
quotation marks, yet no reasonable reader
would assume that such punctuation auto-
matically implies the truth of the quoted
material.” Baker v. Los Angeles Examiner,
42 Cal.3d, at 263, 228 Cal.Rptr., at 211, 721
P.2d, at 92. In Baker, a television reviewer
printed a hypothetical conversation between
a station viee president and writer/producer,
and the court found that no reasonable read-
er would conclude the plaintiff in fact had
made the statement attributed to him. Id,
at 267, 228 Cal.Rptr., at 213, 721 P.2d, at 95.
Writers often use quotations as in Baker, and
a reader will not reasonably understand the
quotations to indicate reproduction of a con-
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versation that took place. In other

_]ilginstances, an acknowledgment that the
work is so-called docudrama or historieal fic-
tion, or that it recreates conversations from
memory, not from recordings, might indicate
that the quotations should not be interpreted
as the actual statements of the speaker to
whom they are attributed.

[5] The work at issue here, however, as
with much journalistic writing, provides the
reader no clue that the quotations are being
used as a rhetorical device or to paraphrase
the speaker’s actual statements. To the con-
trary, the work purports to be nonfiction, the
result of numerous interviews. At least a
trier of fact could so conclude. The work
contains lengthy quotations attributed to pe-
titioner, and neither Malcolm nor her pub-
lishers indicate to the reader that the quota-
tions are anything but the reproduction of
actual conversations. Further, the work was
published in The New Yorker, a magazine
which at the relevant time seemed to enjoy a
reputation for scrupulous factual accuracy.
These factors would, or at least could, lead a
reader to take the quotations at faee value.
A defendant may be able to argue to the jury
that quotations should be viewed by the
reader as nonliteral or reconstructions, but
we conclude that a trier of fact in this case
could find that the reasonable reader would
understand the quotations to be nearly ver-
batim reports of statements made by the
subject.

C

The constitutional question we must con-
sider here is whether, in the framework of a
summary judgment motion, the evidence suf-
fices to show that respondents acted with the
requisite knowledge of falsity or reckless dis-
regard as to truth or falsity. This inquiry in
turn requires us to consider the concept of
falsity; for we cannot discuss the standards
for knowledge or reckless disregard without
some understanding of the acts required for
liability. We must consider whether the reg-
uisite falsity inheres in the attribution of

words to the petitioner which he did not
speak.

_|i14In some sense, any alteration of a ver-
batim quotation is false. But writers and
reporters by necessity alter what people say,
at the very least to eliminate grammatical
and syntactical infelicities. If every altera-
tion constituted the falsity required to prove
actual malice, the practice of journalism,
which the First Amendment standard is de-
signed to protect, would require a radical
change, one inconsistent with our precedents
and First Amendment prineiples. Petitioner
concedes that this absolute definition of falsi-
ty in the quotation context is too stringent,
and acknowledges that “minor changes to
correct for grammar or syntax” do not
amount to falsity for purposes of proving
actual malice. Brief for Petitioner 18, 36-37.
We agree, and must determine what, in addi-
tion to this technical falsity, proves falsity for
purposes of the actual malice inquiry.

Petitioner argues that, excepting correc-
tion of grammar or syntax, publication of a
quotation with knowledge that it does not
contain the words the public figure used
demonstrates actual malice. The author will
have published the quotation with knowledge
of falsity, and no more need be shown. Peti-
tioner suggests that by invoking more forgiv-
ing standards the Court of Appeals would
permit and encourage the publication of fal-
sehoods. Petitioner believes that the inten-
tional manufacture of quotations does not
“represen[t] the sort of inaccuracy that is
commonplace in the forum of robust debate
to which the New York Times rule applies,”
Bose Corp., 466 U.S., at 513, 104 S.Ct., at
1966, and that protection of deliberate false-
hoods would hinder the First Amendment
values of robust and well-informed public
debate by reducing the reliability of informa-
tion available to the public.

[6] We reject the idea that any alteration
beyond correction of grammar or syntax by
itself proves falsity in the sense relevant to
determining actual malice under the First



2432

Amendment. An interviewer who writes
from notes often will engage in the task of
attempting a reconstruction of the speaker’s
statement. That author would, we may as-
sume, |s;zact with knowledge that at times
she has attributed to her subject words other
than those actually used. Under petitioner’s
proposed standard, an author in this situation
would lack First Amendment protection if
she reported as quotations the substance of a
subject’s derogatory statements about him-
self.

Even if a journalist has tape-recorded the
spoken statement of a public figure, the full
and exact statement will be reported in only
rare circumstances. The existence of both a
speaker and a reporter; the translation be-
tween two media, speech and the printed
word; the addition of punctuation; and the
practical necessity to edit and make intelligi-
ble a speaker’s perhaps rambling comments,
all make it misleading to suggest that a
quotation will be reconstructed with complete
accuracy. The use or absence of punctuation
may distort a speaker’s meaning, for exam-
ple, where that meaning turns upon a speak-
er’s emphasis of a particular word. In other
cases, if a speaker makes an obvious mis-
statement, for example by unconscious sub-
stitution of one name for another, a journalist
might alter the speaker’s words but preserve
his intended meaning. And conversely, an
exact quotation out of context can distort
meaning, although the speaker did use each
reported word.

In all events, technical distinctions be-
tween correcting grammar and syntax and
some greater level of alteration do not ap-
pear workable, for we can think of no method
by which courts or juries would draw the line
between cleaning up and other changes, ex-
cept by reference to the meaning a statement
conveys to a reasonable reader. To attempt
narrow distinetions of this type would be an
unnecessary departure from First Amend-
ment principles of general applicability, and,
just as important, a departure from the un-
derlying purposes of the tort of libel as un-
derstood since the latter half of the 16th
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century. From then until now, the tort ac-
tion for defamation has existed to redress
injury to the plaintiff’s reputation by a state-
ment that is defamatory and false. See

J;,_lelwilkovich v. Lovain Jowrnal Co., 497 U.S.

1, 11, 110 S.Ct. 2695, 2702, 111 L.Ed.2d 1
(1990). As we have recognized, “[t]he legiti-
mate state interest underlying the law of
libel is the compensation of individuals for
the harm inflicted on them by defamatory
falsehood.” Gertz v. Robert Welch, Inc., 418
U.S. 323, 341, 94 S.Ct. 2997, 3008, 41 L.Ed.2d
789 (1974). If an author alters a speaker’s
words but effects no material change in
meaning, including any meaning conveyed by
the manner or fact of expression, the speaker
suffers no injury to reputation that is com-
pensable as a defamation.

These essential principles of defamation
law accommodate the special case of inaccu-
rate quotations without the necessity for a
discrete body of jurisprudence directed to
this subject alone. Last Term, in Milkovich
v. Lorain Journal Co., we refused “to create
a wholesale defamation exemption for any-
thing that might be labeled ‘opinion.’” 497
U.S,, at 18, 110 S.Ct., at 2705 (citation omit-
ted). We recognized that “expressions of
‘opinion’ may often imply an assertion of
objective fact.” Ibid. We allowed the defa-
mation action to go forward in that case,
holding that a reasonable trier of fact ecould
find that the so-called expressions of opinion
could be interpreted as including false asser-
tions as to factual matters. So too in the
case before us, we reject any special test of
falsity for quotations, including one which
would draw the line at correction of grammar
or syntax. We conclude, rather, that the
exceptions suggested by petitioner for gram-
matical or syntactical corrections serve to
illuminate a broader principle.

[7]1 The common law of libel takes but
one approach to the question of falsity, re-
gardless of the form of the communication.
See Restatement (Second) of Torts § 563,
Comment ¢ (1977); W. Keeton, D. Dobbs, R.
Keeton, & D. Owen, Prosser and Keeton on
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Law of Torts 776 (5th ed. 1984). It overlooks
minor inaccuracies and concentrates upon
substantial truth. As in other jurisdictions,
California law permits the defense of sub-
stantial truth and would absolve a defendant
even if she cannot “justify every word of the
alleged defamatory matter; it is sufficient if
the substance of the_|sischarge be proved
true, irrespective of slight inaccuracy in the
details.” 5 B. Witkin, Summary of California
Law § 495 (9th ed. 1988) (citing cases). In
this case, of course, the burden is upon peti-
tioner to prove falsity. See Philadelphia
Newspapers, Inc. v. Hepps, 475 U.S. 767,
775, 106 S.Ct. 1558, 1563, 89 L.Ed.2d 783
(1986). The essence of that inquiry, howev-
er, remains the same whether the burden
rests upon plaintiff or defendant. Minor in-
accuracies do not amount to falsity so long as
“the substance, the gist, the sting, of the
libelous charge be justified.” Heuer v. Kee,
15 Cal.App.2d 710, 714, 59 P.2d 1063, 1064
(1936); see also Alioto v. Cowles Communi-
cations, Inc., 623 F.2d 616, 619 (CA9 1980);
Maheu v. Hughes Tool Co., 569 F.2d 459,
465-466 (CA9 1978). Put another way, the
statement is not considered false unless it
“would have a different effect on the mind of
the reader from that which the pleaded truth
would have produced.” R. Sack, Libel, Slan-
der, and Related Problems 188 (1980); see,
e.g., Wehling v. Columbia Broadcasting Sys-
tem, 721 F.2d 506, 509 (CA5 1983); see gen-
erally R. Smolla, Law of Defamation § 5.08
(1991). Our definition of actual malice relies
upon this historical understanding.

We conclude that a deliberate alteration of
the words uttered by a plaintiff does not
equate with knowledge of falsity for purposes
of New York Times Co. v. Sullivan, 376 U.S,,
at 279280, 84 S.Ct., at 725-726 and Gertz v.
Robert Welch, Inc., supra, 418 U.S,, at 342,
94 S.Ct., at 3008, unless the alteration results
in a material change in the meaning con-
veyed by the statement. The use of quota-
tions to attribute words not in fact spoken

bears in a most important way on that inqui-
ry, but it is not dispositive in every case.

Deliberate or reckless falsification that
comprises actual malice turns upon words
and punctuation only because words and
punctuation express meaning. Meaning is
the life of language. And, for the reasons we
have given, quotations may be a devastating
instrument for conveying false meaning. In
the case under consideration, readers of In
the Freud Archives may have found Mal-
colm’s portrait of petitioner espefiallysis
damning because so much of it appeared to
be a self-portrait, told by petitioner in his
own words. And if the alterations of peti-
tioner’'s words gave a different meaning to
the statements, bearing upon their defamato-
ry character, then the device of quotations
might well be critical in finding the words
actionable.

D

[81 The Court of Appeals applied a test
of substantial truth which, in exposition if not
in application, comports with much of the
above discussion. The Court of Appeals,
however, went one step beyond protection of
quotations that convey the meaning of a
speaker’s statement with substantial accura-
cy and concluded that an altered quotation is
protected so long as it is a “rational interpre-
tation” of an actual statement, drawing this
standard from our decisions in Time, Inc. v.
Pape, 401 U.S. 279, 91 S.Ct. 633, 28 L.Ed.2d
45 (1971), and Bose Corp. v. Consumers Un-
1on of United States, Inc., 466 U.S. 485, 104
S.Ct. 1949, 80 L.Ed.2d 502 (1984). Applica-
tion of our protection for rational interpreta-
tion in this context finds no support in gener-
al principles of defamation law or in our First
Amendment jurisprudence. Neither Time,
Inc. v. Pape nor Bose Corp. involved the
fabrication of quotations, or any analogous
claim, and because many of the quotations at
issue might reasonably be construed to state
or imply factual assertions that are both false
and defamatory, we cannot accept the rea-
soning of the Court of Appeals on this point.
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In Time, Inc. v. Pape, we reversed a libel
judgment which arose out of a magazine
article summarizing a report by the United
States Commission on Civil Rights discussing
police civil rights abuses. The article quoted
the Commission’s summary of the facts sur-
rounding an incident of police brutality, but
failed to include the Commission’s qualifica-
tion that these were allegations taken from a
civil complaint. The Court noted that “the
attitude of the Commission toward the factu-
al verity of the episodes recounted was any-
thing but straightforward,” and distinguished
between a “direct adeountsg of events that
speak for themselves,” 401 U.S., at 285, 286,
91 S.Ct., at 637, 637, and an article descrip-
tive of what the Commission had reported.
Time, Inc. v. Pape took into account the
difficult choices that confront an author who
departs from direct quotation and offers his
own interpretation of an ambiguous source.
A fair reading of our opinion is that the
defendant did not publish a falsification suffi-
cient to sustain a finding of actual malice.

In Bose Corp., a Consumer Reports re-
viewer had attempted to describe in words
the experience of listening to musie through
a pair of loudspeakers, and we concluded that
the result was not an assessment of events
that speak for themselves, but “‘one of a
number of possible rational interpretations’
of an event ‘that bristled with ambiguities’
and descriptive challenges for the writer.”
466 U.S,, at 512, 104 S.Ct., at 1966 (quoting
Time, Inc. v. Pape, supra, 401 U.S.; at 290,
91 S.Ct., at 639). We refused to permit
recovery for choice of language which,
though perhaps reflecting a misconception,
represented “the sort of inaccuracy that is
commonplace in the forum of robust debate
to which the New York Times rule applies.”
466 U.S., at 513, 104 S.Ct., at 1966.

The protection for rational interpretation
serves First Amendment principles by allow-
ing an author the interpretive license that is
necessary when relying upon ambiguous
sources. Where, however, a writer uses a
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quotation, and where a reasonable reader
would conclude that the quotation purports
to be a verbatim repetition of a statement by
the speaker, the quotation marks indicate
that the author is not involved in an interpre-
tation of the speaker’s ambiguous statement,
but attempting to convey what the speaker
said. This orthodox use of a quotation is the
quintessential “direct account of events that
speak for themselves.” Time, Inc. v. Pape,
supra, 401 U.S, at 285, 91 S.Ct., at 637.
More accurately, the quotation allows the
subject to speak for himself.

The significance of the quotations at issue,
absent any qualification, is to inform us that
we are reading the statgmentss of petitioner,
not Malcolm’s rational interpretation of what
petitioner has said or thought. Were we to
assess quotations under a rational interpreta-
tion standard, we would give journalists the
freedom to place statements in their subjects’
mouths without fear of liability. By eliminat-
ing any method of distinguishing between the
statements of the subject and the interpreta-
tion of the author, we would diminish to a
great degree the trustworthiness of the
printed word and eliminate the real meaning
of quotations. Not only public figures but
the press doubtless would suffer under such
a rule. Newsworthy figures might become
more wary of journalists, knowing that any
comment could be transmuted and attributed
to the subject, so long as some bounds of
rational interpretation were not exceeded.
We would ill serve the values of the First
Amendment if we were to grant near abso-
lute, constitutional protection for such a prac-
tice. We doubt the suggestion that as a
general rule readers will assume that direct
quotations are but a rational interpretation of
the speaker’s words, and we decline to adopt
any such presumption in determining the
permissible interpretations of the quotations
in question here.

III

A

[9] We apply these principles to the case
before us. On summary judgment, we must
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draw all justifiable inferences in favor of the
nonmoving party, including questions of
credibility and of the weight to be accorded
particular evidence. Anderson v. Liberty
Lobby, Inc., 477 U.S., at 255, 106 S.Ct., at
2513. So we must assume, except where
otherwise evidenced by the transeripts of the
tape recordings, that petitioner is correct in
denying that he made the statements attrib-
uted to him by Maleolm, and that Malcolm
reported with knowledge or reckless disre-
gard of the differences between what peti-
tioner said and what was quoted.

_|zmRespondents argue that, in determining
whether petitioner has shown sufficient falsi-
fication to survive summary judgment, we
should consider not only the tape-recorded
statements but also Malcolm’s typewritten
notes. We must decline that suggestion. To
begin with, petitioner affirms in an affidavit
that he did not make the complained of state-
ments. The record contains substantial addi-
tional evidence, moreover, evidence which, in
a light most favorable to petitioner, would
support a jury determination under a clear
and convincing standard that Malcolm delib-
erately or recklessly altered the quotations.

First, many of the challenged passages
resemble quotations that appear on the
tapes, except for the addition or alteration of
certain phrases, giving rise to a reasonable
inference that the statements have been al-
tered. Second, Malcolm had the tapes in her
possession and was not working under a tight
deadline. Unlike a case involving hot news,
Maleolm cannot complain that she lacked the
practical ability to compare the tapes with
her work in progress. Third, Malcolm repre-
sented to the editor in chief of The New
Yorker that all the quotations were from the
tape recordings. Fourth, Malcolm’s explana-
tions of the time and place of unrecorded
conversations during which petitioner alleg-
edly made some of the quoted statements
have not been consistent in all respects.
Fifth, petitioner suggests that the progres-
sion from typewritten notes, to manuseript,
then to gaileys provides further evidence of

intentional alteration. Malcolm contests pe-
titioner’s allegations, and only a trial on the
merits will resolve the factual dispute. But
at this stage, the evidence creates a jury
question whether Malcolm published the
statements with knowledge or reckless disre-
gard of the alterations.

B

We must determine whether the published
passages differ materially in meaning from
the tape-recorded statements so as to create
an issue of fact for a jury as to falsity.

[10] _|so2(a) “Inmtellectual Gigolo.” We
agree with the dissenting opinion in the
Court of Appeals that “[flairly read, intellee-
tual gigolo suggests someone who forsakes
intellectual integrity in exchange for pecuni-
ary or other gain.” 895 F.2d, at 1551. A
reasonable jury could find a material differ-
ence between the meaning of this passage
and petitioner’s tape-recorded statement that
he was considered “much too junior within
the hierarchy of analysis, for these important
training analysts to be caught dead with
[him].”

The Court of Appeals majority found it
difficult to perceive how the “intellectual gig-
olo” quotation was defamatory, a determina-
tion supported not by any citation to Califor-
nia law, but only by the argument that the
passage appears to be a report of Eissler’s
and Anna Freud’s opinions of petitioner. Id.,
at 1541. We agree with the Court of Appeals
that the most natural interpretation of this
quotation is not an admission that petitioner
considers himself an intellectual gigolo but a
statement that Eissler and Anna Freud con-
sidered him so. It does not follow, though,
that the statement is harmless. Petitioner is
entitled to argue that the passage should be
analyzed as if Malcolm had reported falsely
that Eissler had given this assessment (with
the added level of complexity that the quota-
tion purports to represent petitioner’s under-
standing of Eissler’s view). An admission
that two well-respected senior colleagues
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considered one an “intellectual gigolo” could
be as, or more, damaging than a similar self-
appraisal.  In all events, whether the “intel-
lectual gigolo” quotation is defamatory is a
question of California law. To the extent
that the Court of Appeals based its conclu-
sion in the First Amendment, it was mistak-
en.

[11]1 The Court of Appeals relied upon
the “incremental harm” doctrine as an alter-
native basis for its decision. As the court
explained it: “This doctrine measures the
incremental reputational harm inflicted by
the challenged statements beyond the harm
imposed by the nonactionable remainder of
the publication.” Ibid.; see generally Note,
98 Harv.L{smsRev. 1909 (1985); R. Smolla,
Law of Defamation § 9.10[4][d] (1991). The
court ruled, as a matter of law, that “[gliven
the ... many provocative, bombastic state-
ments indisputably made by Masson and
quoted by Malcolm, the additional harm
caused by the ‘intellectual gigolo’ quote was
nominal or nonexistent, rendering the defa-
mation claim as to this quote non-actionable.”
895 F.2d, at 1541.

This reasoning requires a court to conclude
that, in fact, a plaintiff made the other quot-
ed statements, cf. Liberty Lobby, Inc. v.
Anderson, 241 U.S.App.D.C. 246, 251, 746
F.2d 1563, 1568 (1984), vacated and remand-
ed on other grounds, 477 U.S. 242, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986), and then to
undertake a factual inquiry into the reputa-
tional damage caused by the remainder of
the publication. As noted by the dissent in
the Court of Appeals, the most “provocative,
bombastic statements” quoted by Malcolm
are those complained of by petitioner, and so
this would not seem an appropriate applica-
tion of the incremental harm doctrine. 895
F.2d, at 1566.

Furthermore, the Court of Appeals provid-
ed no indication whether it considered the
incremental harm doctrine to be grounded in
California law or the First Amendment.
Here, we reject any suggestion that the in-
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cremental harm doctrine is compelled as a
matter of First Amendment protection for
speech. The question of incremental harm
does not bear upon whether a defendant has
published a statement with knowledge of fal-
sity or reckless disregard of whether it was
false or not. As a question of state law, on
the other hand, we are given no indication
that California accepts this doctrine, though
it remains free to do so. Of course, state
tort law doctrines of injury, causation, and
damages caleulation might allow a defendant
to press the argument that the statements
did not result in any incremental harm to a
plaintiff’s reputation.

[12]1 () “Sex, Women, Fun.” This pas-
sage presents a closer question. The “sex,
women, fun” quotation offers a very different
picture of petitioner’s plans for Maresfield
Gardens |spsthan his remark that “Freud’s
library alone is priceless.” See supra, at
2426. DPetitioner’s other tape-recorded re-
marks did indicate that he and another ana-
lyst planned to have great parties at the
Freud house and, in a context that may not
even refer to Freud house activities, to “pass
women on to each other.” We cannot con-
clude as a matter of law that these remarks
bear the same substantial meaning as the
quoted passage’s suggestion that petitioner
would make the Freud house a place of “sex,
women, fun.”

[18] (¢) “It Sounded Better.” We agree
with the District Court and the Court of
Appeals that any difference between petition-
er'’s tape-recorded statement that he “just
liked” the name Moussaieff, and the quota-
tion that “it sounded better” is, in context,
immaterial. Although Malcolm did not in-
clude all of petitioner’s lengthy explanation of
his name change, she did convey the gist of
that explanation: Petitioner took his aban-
doned family name as his middle name. We
agree with the Court of Appeals that the
words attributed to petitioner did not materi-
ally alter the meaning of his statement.
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[14] (d) “I Don’t Know Why I Put It In.”
Maleolm quotes petitioner as saying that he
“tacked on at the last minute” a “totally
gratuitous” remark about the “sterility of
psychoanalysis” in an academic paper, and
that he did so for no particular reason. In
the tape recordings, petitioner does admit
that the remark was “possibly [a] gratuitous-
ly offensive way to end a paper to a group of
analysts,” but when asked why he included
the remark, he answered “[because] it was
true ... I really believe it.” Malcolm’s
version contains material differences from
petitioner’s statement, and it is conceivable
that the alteration results in a statement that
could injure a scholar’s reputation.

[15] (e) “Greatest Analyst Who Ever
Lived.” While petitioner did, on numerous
occasions, predict that his theories would do
irreparable damage to the practice of psy-
choanalysis, and did suggest that no other
analyst shared his views, no tape-recorded
statement appears to contain the substance
or the |ssarrogant and unprofessional fone
apparent in this quotation. A material dif-
ference exists between the quotation and the
tape-recorded statements, and a jury could
find that the difference exposed petitioner to
contempt, ridicule, or obloquy.

[16] () “He Had The Wrong Man.” The
quoted version makes it appear as if petition-
er rejected a plea to remain in stoic silence
and do “the honorable thing.” The tape-
recorded version indicates that petitioner re-
jected a plea supported by far more varied
motives: Eissler told petitioner that not only
would silence be “the honorable thing,” but
petitioner would “save face,” and might be
rewarded for that silence with eventual rein-
statement. Petitioner described himself as
willing to undergo a scandal in order to shine
the light of publicity upon the actions of the
Freud Archives, while Malcolm would have
petitioner describe himself as a person who
was “the wrong man” to do “the honorable
thing.” This difference is material, a jury
might find it defamatory, and, for the rea-
sons we have given, there is evidence to

support a finding of deliberate or reckless
falsification.

C

[17] Because of the Court of Appeals’
disposition with respect to Malcolm, it did
not have occasion to address petitioner’s ar-
gument that the District Court erred in
granting summary judgment to The New
Yorker Magazine, Inc., and Alfred A. Knopf,
Inc., on the basis of their respective relations
with Maleolm or the lack of any independent
actual malice. These questions are best ad-
dressed in the first instance on remand.

The judgment of the Court of Appeals is
reversed, and the case is remanded for fur-
ther proceedings consistent with this opinion.

It is so ordered.

Justice WHITE, with whom Justice
SCALIA joins, concurring in part and
dissenting in part.

I join Parts I, II-A, II-D, and ITI-A, but
cannot wholly agree with the remainder of
the opinion. My principal digpgreementsgs is
with the holding, ante, at 2433, that “a delib-
erate alteration of the words uttered by a
plaintiff does not equate with knowledge of
falsity ... unless the alteration results in a
material change in the meaning conveyed by
the statement.”

Under New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686
(1964), “malice” means deliberate falsehood
or reckless disregard for whether the fact
asserted is true or false. Id., at 279-280, 84
S.Ct., at 725-726. As the Court recognizes,
the use of quotation marks in reporting what
a person said asserts that the person spoke
the words as quoted. As this case comes to
us, it is to be judged on the basis that in the
instances identified by the Court, the report-
er, Malcolm, wrote that Masson said certain
things that she knew Masson did not say.
By any definition of the term, this was
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“knowing falsehood”: Malcolm asserts that
Masson said these very words, knowing that
he did not. The issue, as the Court recog-
nizes, is whether Masson spoke the words
attributed to him, not whether the fact, if
any, asserted by the attributed words is true
or false. In my view, we need to go no
further to conclude that the defendants in
this case were not entitled to summary judg-
ment on the issue of malice with respect to
any of the six erroneous quotations.

That there was at least an issue for the
jury to decide on the question of deliberate
or reckless falsehood does not mean that
plaintiffs were necessarily entitled to go to
trial. If, as a matter of law, reasonable
jurors could not conclude that attributing to
Masson certain words that he did not say
amounted to libel under California law, i.e.,
“expose[d] [Masson] to hatred, contempt, rid-
icule, or obloquy, or which cause[d] him to be
shunned or avoided, or which ha[d] a tenden-
cy to injure him in his occupation,” Cal.Civ.
Code Ann. § 45 (West 1982), a motion for
summary judgment on this ground would be
justified.* I would suppose, for example,
_limthat if Malcolm wrote that Masson said
that he wore contact lenses, when he said
nothing about his eyes or his vision, the trial
judge would grant summary judgment for
the defendants and dismiss the case. The
same would be true if Masson had said “I
was spoiled as a child by my Mother,” where-
as, Malcolm reports that he said “I was
spoiled as a child by my parents.” But if
reasonable jurors could conclude that the
deliberate misquotation was libelous, the case
should go to the jury.

This seems to me to be the straightfor-
ward, traditional approach to deal with this
case. Instead, the Court states that deliber-
ate misquotation does not amount to New
York Times malice unless it results in a
material change in the meaning conveyed by
the statement. - This ignores the fact that,
under New York Times, reporting a known

* In dealing with the “intellectual gigolo” passage,
the Court of Appeals ruled that there was no
malice but in the alternative went on to say that
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falsehood-—here the knowingly false attribu-
tion—is sufficient proof of malice. The false-
hood, apparently, must be substantial; the
reporter may lie a little, but not too much.

This standard is not only a less managea-
ble one than the traditional approach, but it
also assigns to the courts issues that are for
the jury to decide. For a court to ask
whether a misquotation substantially alters
the meaning of spoken words in a defamato-
ry manner is a far different inquiry from
whether reasonable jurors could find that the
misquotation was different enough to be li-
belous. In the one case, the court is measur-
ing the difference from its own point of view;
in the other it is asking how the jury would
or could view the erroneous attribution.

The Court attempts to justify its holding in
several ways, none of which is persuasive.
First, it observes that an interviewer who
takes notes of any interview will attempt to
reconstruct what the speaker said and will
often knowingly attribute to the subject
words that were not used by the speaker.
Ante, at 2431-2432. But this is nothing more
than an assertion that authors may misrepre-
sent because they cannot remember what the
speaker actually said. This |ssshould be no
dilemma for such authors, for they could
report their story without purporting to
quote when they are not sure, thereby leav-
ing the reader to trust or doubt the author
rather than believing that the subject actual-
ly said what he is claimed to have said.
Moreover, this basis for the Court’s rule has
no application where there is a tape of the
interview and the author is in no way at a
loss to know what the speaker actually said.
Second, the Court speculates that even with
the benefit of a recording, the author will
find it necessary at times fo reconstruct,
ante, at 2432, but again, in those cases why
should the author be free to put his or her
reconstruction in quotation marks, rather
than report without them? Third, the Court

as a matter of law the erroneous attribution was
not actionable defamation. 895 F.2d 1535,
1540-1541 (CA9 1989).
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suggests that misquotations that do not ma-
terially alter the meaning inflict no injury to
reputation that is compensable as defama-
tion. Amnte, at 2433. This may be true, but
this is a question of defamation or not, and
has nothing to do with whether the author
deliberately put within quotation marks and
attributed to the speaker words that the
author knew the speaker did not utter.

As I see it, the defendants’ motion for
summary judgment based on lack of malice
should not have been granted on any of the
six quotations considered by the Court in
Part I1I-B of its opinion. I therefore dissent
from the result reached with respect to the
“It Sounded Better” quotation dealt with in
paragraph (¢) of Part ITI-B, but agree with
the Court’s judgment on the other five mis-
quotations.
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Distiller brought action to recover $2.4
million in excise taxes that had been paid
under Georgia excise tax statute that im-
posed greater tax on imported alcoholic bev-
erages than was imposed on liquor manufac-
tured from Georgia-grown products. The
Fulton Superior Court, Ralph H. Hicks, J.,
determined that statute violated commerce
clause but that its ruling would only be ap-

* The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter

plied prospectively, and distiller appealed.
The Georgia Supreme Court, 259 Ga. 363,
382 S.E.2d 95, affirmed, and distiller peti-
tioned for certiorari. The Supreme Court,
Justice Souter, held that prior ruling invali-
dating similar Hawaii tax scheme applied
retroactively to present claim arising out of
facts antedating that decision.

Reversed and remanded.

Justice White filed decision concurring
in judgment.

Justice Blackmun filed opinion concur-
ring in judgment, in which Justices Marshall
and Scalia joined.

Justice Scalia filed opinion concurring in
judgment in which Justices Marshall and
Blackmun joined.

Justice O’Connor filed dissenting opinion
in which Chief Justice Rehnquist and Justice
Kennedy joined.

1. Courts &=100(1)

When Supreme Court has applied rule of
law to litigants in one case it must do so with
respect to all others not barred by procedur-
al requirements or res judicata. (Per Souter,
J., with one Justice concurring and four Jus-
tices coneurring in judgment.)

2. Courts €=100(1)

Supreme Court’s decision in Bacchus
Imports, Ltd. v. Dias, that Hawaii statute
imposing greater excise tax on imported alco-
holic products than was imposed on local
alcoholic products violated commerce clause,
applied retroactively to similar Georgia ex-
cise tax statute being challenged in action
arising out of facts antedating that decision.
(Per Souter, J., with one Justice concurring
and four Justices concurring in judgment.)
0.C.G.A. § 34-60; U.S.C.A. Const. Art. 1,
§ 8, cl 3.

Syllabus *

Before 1985, Georgia law imposed an
excise tax on imported liquor at a rate double

of Decisions for the convenience of the reader.



